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'udicial District Court Bannock County ,

User: DCANO

ROA Report
Case: CV-2006-0000908-OC Current Judge: Peter D. McDermott
Jerry Losee, etal. vs. The ldaho Company, etal.

Jerry Losee, Jocarol Losee vs. The ldaho Company, Sky Enterprise, LLC, William Kody Rigby
Date

Code

User

3/1/2006

LOCT

ELLA

NCOC

ELLA

Supreme Court Appeal; Sent files (2) to Sandy for Gaylen L. Box
Clerk's Record on 12-27-07.
New Case Filed-Other Claims
Gaylen L. Box

SMlS

ELLA

Summons Issued

ELLA

Filing: A1 Civil Complaint, More Than $1000 No
Prior Appearance Paid by: Craig Jorgensen
Receipt number: 0007758 Dated: 3/1/2006
Amount: $82.00 (Check)
Plaintiff Losee, Jerry Attorney Retained Craig R
Jorgensen
Plaintiff Losee, Jocarol Attorney Retained Craig
R Jorgensen
Notice of intent to take dflt (Nick Neilsen & Craig
Jorgensen for pltfs)
Filing: I I A - Civil Answer Or Appear. More Than
$1000 No Prior Appearance Paid by: Pike &
Miller Receipt number: 0017130 Dated:
5/10/2006 Amount: $52.00 (Check)
Motion to dimiss; aty Mark Miller for def;

b
5/8/2006

ATTR

CAMILLE

ATTR

CAMILLE

NOTC

PATTl

5110/2006

ELLA

MOTN

CAMILLE

5/24/2006

BRFS

PATTl

1011812006

MOTN

AMANDA

AFFD

AMANDA

NOTC

AMANDA

11/14/2006

HRSC

PATTl

11/27/2006

INHD

PATTI

Judge

Gaylen L. Box

-

Memo in support of motn to dismiss (Mark Miller
for dfdts)
Plaintiffs Motion for Contempt; PA Nielson

RESP

PATTI

RESP

DCANO

12/22/2006

BRFS

PATTI

1/3/2007

AFFD

CINDYBF

HRSC

PATTI

MOTN

PATTI

'712007
'007

N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith

N. Randy Smith
N. Randy Smith
Peter D. McDermott

Affidavit of Jocarol Losee in Support of Plaintiffs Peter D. McDermott
Motion for Contempt; PA Nielson
Notice of Hearing; PA Nielson hearing
Peter D. McDermott
scheduled 11-07-06 @ 9a
Notc of hrng (on 11-27-06 on Petitioners Rule
N. Randy Smith
75(F)(i))
Interim Hearing Held (pltfs have until 12-8-06 to N. Randy Smith
respond to dfdts motn to dismiss - dfdts have until
12-22-06 to reply - pltfs will then have until 1-5-07
to reply to the admissions or denials of the dfdts
crt will then hold a hearing on the motn to dism on
1-8-06 -at that time the crt will set the trial date
on the motn for contempt); J. Smith 11-27-06
Pltfs response to dfdts motn to dismiss (Nick
N. Randy Smith
Nielson/Craig Jorgensen for pltfs)
Plntfs. Response to Dfdts. Motn. to Dismiss; Nick N. Randy Smith
L. Nielson, Atty for Plntfs.
Reply memo in support of motn to dismiss (Mark N. Randy Smith
Miller for dfdt);
Affidavit of EW Pike in Support of Motion to
N. Randy Smith
Continue- by DA Pike.
Hearing Scheduled (Hearing Scheduled
N. Randy Smith
03/12/2007 09:OO AM)
Pltfs motn for partial sum jdgt (quiet title) - Nick
N. Randy Smith
Nielson

-

-

1211112006

Gaylen L. Box

-8-

-
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Jerry Losee, etal. vs. The ldaho Company, etal.

Jerry Losee, Jocarol Losee vs. The ldaho Company. Sky Enterprise, LLC, William Kody Rigby
Date

Code

User

AFFD

PATTI

MOTN

PATTI

BRFS

PATTI

NOTC

DCANO

HRSC

DCANO
BRANDY

NOTC

CAMILLE

HRSC

CAMILLE

HRVC

BRANDY

NOTC

CAMILLE
AMANDA

Judge
Affidavit in support of motn for partial sum jdgt
(Nick NielsenlCraigJorgensen for pltfs)
Pltfs motn for partial sum jdgt (quiet title) ( ~ i c k
NielsenlCraig Jorgensen for pltfs)
Memo in support of pltfs motn for partial sum jdgt
(quiet title) Nick NielsenICraig Jorgensen for pltfs
Amended Notice of Hearing; E.W. Pike. ATty for
Dfdts.
Hearing Scheduled (Motion 04/30/2007 09:OO
AM) Motion to Dismiss
Hearing result for Motion held on 04/30/2007
09:OO AM: Interim Hearing Held Motion to
Dismiss
Notice of hearing; on plntfs motion for partial
summary judgment; aty Craig Jorgensen
Hearing Scheduled (Motion for Summary
Judgment 06/18/2007 09:OO AM)
Hearing result for Motion for Summary Judgment
held on 06/18/2007 09:OO AM: Hearing Vacated
Notice vacating hearing; aty Nick Nielson for
plntfs
Deposition Duces Tecum; PA Neilsen

N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith

N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith

Notice of Hearing; PA Neilsen -- Hearing
Scheduled (Motion 08/20/2007 10:OO AM)
Motion to Disqualify; aty EW Pike for Defs.

N. Randy Smith

David C Nye

BRANDY

Order of reference; this matter is Referred to J
Mcdermott for reassignment: J Nye 8-2-07
Administrative Order of Reference; Is/ J
McDermott 08-06-07 -- assigned to J Harding
Hearing result for Motion held on 08/20/2007
10:OO AM: Hearing Vacated pltfs motn for
contempt and rnotn for partial summary --this
case reassigned to new judge
Amended notice of depo of T&T Reporting
8-31-07
Motion to disqualify; Nick Nielson aty for pltf

Don L. Harding

ORDR

BRANDY

Order disqualifying judge; J Harding 8-22-07

Don L. Harding

8/30/2007

ORDR

CAMILLE

9/7/2007

DlSF

UARLA

ORDR

CAMILLE

Administrative Order; this matter is referred to J Don L. Hard~ng
Bush for further proceedings: J mcdermott
8-30-07
Disqualification Of Judge -Self; Order of Ref;
Ronald E Bush
referred to Judge McDermott for reassignment; Is
J Bush 09/05/07
Admisnistrative Order of Reference, this matter Ronald E Bush
is referred to J Mcdermott for further proceedings;
J Mcdermott 9-12-07

HRSC

AMANDA

MOTN

CAMILLE

ORDR

CAMILLE

ORDR

AMANDA

HRVC

AMANDA

NOTC

CAMILLE

811512007

MOTN

8/22/2007

712007

-9-
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Peter D. McDermott
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Don L. Harding

-

Date: 12/27/2007

Sixt' 'vdicial District Court Bannock County

Time: 02:Ol PM
Page 3 of 4

User: DCANO

ROA Report
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Jerry Losee, etal. vs. The ldaho Company, etal.
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Date

Code

User

911312007

ORDR

CAMILLE

HRSC

CAMILLE

MOTN

CAMILLE
ELLA

ANSW

CAMILLE

ORDR

CINDYBF

HRVC

CINDYBF

AFFD

CAMILLE

MEMO

CAMILLE

ORDR

CAMILLE

HRSC

CAMILLE

NOTC

CAMILLE

AFFD

CAMILLE

MOTN

CAMILLE

MOTN

CAMILLE

BRFS

CAMILLE

NOTC

CAMILLE

ORDR

CAMILLE

Judge

-

Order Trial dates shall be submitted in writing to
the court within 10 days; J Mcdermott 9-13-07
Notice of Hearing- Hearing Scheduled (Motio~l
10/0912007 01:30 PM)- PlHs Motion for Partial
Summary Judgment and Motion for Contempt- by
pltf thru PA Jorgensen.
Motion to vacate- Dfdts move to Vacate hearing
set 10-9-07; aty EW Pike for Def.
Filing: J8B - Special Motions Counterclaim With
Prior Appearance Paid by: Pike & Assoc
Receipt number: 0090917 Dated: 101112007
Amount: $14.00 (Check) For: [NONE]
Answer and Counterclaim- by dfdts thru DA Pike
Order- per Dfdts motion to Vacate, ordered that
hearing set 10-9-07 at 1.30 pm on Dfdts Motion
for Partial Summay Judgment is vacated.
slMcDermott 10-4-07.
Hearing result for Motion held on 10/0912007
01:30 PM: Hearing Vacated
Affidavit of William F Rigby in Opposition to Plntfs
Motion for Partial summary judgment,
Memorandum in opposition to plntfs motion for
partial summary judgment,
Order for Jury Trial; J Mcdermott 10-17-07
Hearing Scheduled (Jury Trial 0811212008 09:OO
AM)
Amended notice of hearing; plntfs motion for
partial summary judgment are set to be heard on
11-15-07
Affidavit of Ronald R Warnecke in support of
motin for contempt; aty E Pike for defs.
Defs Motion for Contempt; aty EWPike for Defs

Peter D. McDermott
Peter D McDermott

Peter D. McDermott
Peter D. McDermott

Peter D. McDermott
Peter D. McDermott

Peter D. McDermott
Peter D. McDermott
Peter D. McDermott
Peter D. McDermott
Peter D. McDermott
Peter D. McDermott

Peter D. McDermott
Peter D. McDermott

Defs motion to Alter or Amend Judgment or, in
Peter D. McDermott
the Alternative, for reconsideration; aty EW Pike
for Defs.
Brief in support of Defs Motion to Alter or Amend Peter D. McDerrnott
Judgment or, in the Alternative, for
reconsideration; aty EW Pike for defs
Peter D. McDermott
Notice of Lis Pendens;
Order granting partial summary judgment and
judgment, ( that the promissory note signed by
the plntfs, Jerry and JoCarol Losee is null and
void)J M c d e r m
.?, o t t m - 0 7
4
Notice of Hearing; aty EW Pike for Defs

Peter D. McDermott

-

NOTC

CAMILLE

HRSC

CAMILLE

Hearing Scheduled (Motion 12/17/2007 01:30
PM)
-10-

Peter D. McDermott
Peter D. McDermott

-
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ROA Report
Case: CV-2006-0000908-OC Current Judge: Peter D. McDermott
Jerry Losee, etal. vs. The ldaho Company, etal. .

'

Jerry Losee, Jocarol Losee vs. The ldaho Company, Sky Enterprise, LLC. William Kody Rigby
Date

Code

User

11/27/2007

ORDR

CAMILLE

12/10/2007

AFFD

CAMILLE

AFFD

CAMILLE

MEMO

DCANO

MOTN

DCANO

MEOR

DCANO

12/14/2007
\

12/21/2007

DCANO

12/27/2007

Judge
Order - Defs Motion to reconsider will be set for
12-17-07; J Mcdermott l l-15-07
Affidavit of Nick L Nielson ; aty Nick Nielson for
plntfs
Affidavit of Donna K. Calhoun; aty Nick Nielson,
for plntfs
Memorandum in Support of Motn. to Strike Affd.
of Nick L. Nielson and Donna K. Calhoun; E.W.
Pike, Atty for Dfdts.
Motion to Strike Affd. of Nick L. Nielson and
Donna K. Calhoun; E.W. Pike Atty for Dfdts.
Minute Entry and Order; Dfdts. Motn to Strike
Affd. of Nick L. Nielson and Donna K. Calhoun is
Granted and said Affd. are herewith Striken. It is
further order there are no genuine issues of
material fact that the #135.00 was put into the
Promissory Note as a personal debt of the
Losees' and the Court adheres to the earlier
decision and Dfdt. Motn. to Reconisder is Denied.
slJ. McDermott on 12-19-07.
Filing: T - Civil Appeals To The Supreme Court
($86.00 Directly to Supreme Court Plus this
amount to the District Court) Paid by: E.W. Pike
&Associates. P.A. Receipt number: 0102380
Dated: 12/27/2007 Amount: $15.00 (Check) For:
[NONE]

Peter D. McDermott
Peter D. McDermott
Peter D. McDermott
Peter D. McDermott

Peter D. McDermott
Peter D. McDermott

Peter D. McDermott

APSC

DCANO

Appealed To The Supreme Court

Peter D. McDermott

NOTC

DCANO

NOTICE OF APPEAL; E.W. Pike, Atty for Dfdts.

Peter D. McDermott

MlSC

DCANO

Received $15.00 for Filing Fee check # 617 and
$86.00 for Supreme Court check # 618 on
12-24-07.

Peter D. McDermott

MlSC

DCANO

Notified E.W. Pike regard~ngthe $100.00 for
Clerk's Record to be pre-paid on 12-27-07. Left
message with Lisa Larson, Diane

Peter D. McDermott

MlSC

DCANO

CLERK'S CERTIFICATE OF APPEAL signed by Peter D. McDermott
Diane and Mailed to Supreme Court and Counsel
on 12-27-07. E.W. Pike, Pike &Associated, Pa.
ldaho Falls for Dfdts. and Nick L. Nielson,
Pocatello and Craig R Jorgensen, Pocatello, for
Plntfs.

NICK L. NIELSON - Idaho State Bar No: 3787
120 North 12th Avenue, Suite #7
P.O. Box 6159
Pocatello, Idaho 83205-6159
Tel: (208) 232-1735
Fax: (208) 232-0048

CRAIG R JORGmSEN - Idaho State Bar No. 1990
1246 Yelfowstone Avenue - Suite &
P.0. BOX4904
Pocatello, Idaho 83205-4904
1
(208) 237-4100
Fax: (208) 237-1706

~ t t o r n efor
~ s Plainriffs

IN THE DISTRICT COURT OF TWE S W H JUT)XCIAL DISTRIC,L"
OF THE STATE OF IDAHO, IN AND FORTHE C O m OF BANNOCK

JERRY LOSEE AND JOCAROL LOSEE,
husband and wife, and as Members and
Employees of Sky Enterprise, LLC, an
Idaho Limited Liability Company,
Plaintiffs,

THE IDAHO COMPANY, an Idaho
Corporation, SKY ENTERPRISE, LLC, an
Idaho Limited Liability Company, and
WILLIAM I;. RIGBY, individually,

PLAINTIFFS' VERIFIED
COMPLAINT FOR WAGES,
DECLARATORY JUDGMENT,
DISCRIMINA'IXQN, DAMAGES,
QUIET TITLE, AND FOR
jUD1CM.L DISSOLUTION OF AN
LLC
CATEGORY: A1

FEE: $82.00
Defendants.

COME NOW Plaintiffs Jerry Losee and JoCarol Losee, and allege and complain of

The Idaho Company ("Xnvestor"), Sky Enterprise, LLC, ("Sky") and William F. Rigby ("Bill
Rigby") as follows:

i

PWNTXFF'SVERIFIED
COMPLAINT
FOR WAGES,DECLARATORYJUDGMENT,
DISCRIMINATION,
DAMAGES,
QUIET
TITLE,AND FOR JUDICIAL
DISSOLUTION
a?AN LLC
PAGE1 OF 17
-12-

I.

This Court has jurisdiction in this matter pursuant to Idaho Const. Art.V

Section 20 and Idaho Section 1-705. Furthermore, venue is proper with this Court pursuant
to Idaho Code §§ 5-401 and 404 in that the cause of action first arose in Lava Hot Springs,
Bannock County, Idaho, and real property which is a subject of this action lies in Lava Hot
Springs, Bannock County, Idaho.
2.

Plaintiffs are current residents of Lava Hot Springs, Bannock County, Idaho.

3.

Sky is an Idaho limited liability company authorized to do business in the

State of Idaho. Upon information and belief, Sky's principal place of business is currently
Idaho Falls, Idaho.
4.

Upon information and belief, The Idaho Company ("Investor") is an Idaho

Corporation in good standing, with its principal place of business in Idaho Falls, Idaho.
5.

Upon information and belief, William F. Rigby is a resident of Idaho Falls,

6.

On September 23, 2003, Plaintiffs and Investor executed an Operating

Idaho.

Agreement of Sky Enterprise, L.L.C. A true and correct copy of the Operating Agreement
is attached hereto and incorporated herein as Exhibit A.
7.

On September 23, 2003, Plaintiffs and Investor executed a Membership

Interest PurchaseAgreement. Atrue and correct copy of the Membership Interest Purchase
Agreement is attached hereto and incorporated herein as Exhibit B.
8.

Pursuant to the Court's Order of February 2,2005 in Bannock County Case

No. CV-o4-4501-0C, Investor is currently handling the operations of Sky Enterprise.

i'~.\ih"i'l~F'SVTRII'IEDCOhIPI-4INT FOR \\'AGES, DECIAILVI'ORI.JUDGMENT,

TITLE,
AND FOR JUDICIAL
DISSOLUTION
OF AN LLC
-13-

DISCI(I~IISATION,
DA.\IA(;ES,
QLILP~
PAGE2 OF 17

9.

In September, 2003 Plaintiffs Jerry and JoCarol Losee entered into

employmentagreements with Sky, True andcorrect copies of the Employment Agreements

are attached hereto and incorporated herein as Exhibits C and D.
WAGE CLAIMS AGAINST DEFENDANT SKY ENTERPFUSE

lo.

Plaintiffs hereby incorporate Paragraphs 1 though 9 of their Complaint as if

h l l y set forth herein.
xx.
\

\"\

A s per the statements of Sky and the Investor set forth in their Response to

Charge of Discrimination before the Idaho Human Rights Commission, Complaint Nos. E0305-416 and 38CA500211~Plaintiffs were terrninated/laid off from their employment as
of February 2,2005. A copy of said Response is attached as Exhibit E.
12.

Defendant Sky has failed to pay Plaintiffs for the period of September 3,2004

to October 15, 2004. Each Plaintiff was making $2,250.00 per month when their

-

employment was ended. The six weeks unp*ges&rboth

Plaintiffs total $6,750.00.
/

w

13.

As of this date, the above stated amounts have not been paid by Defendant

14.

The amounts as set forth above constitute wages as per Idaho Code $45-

sky.

601(71.
15.

Defendant Sky was made aware of said unpaid wages through counsel in a

letter dated May 3,2005, Defendant Sky has failed/refused to pay the same.
16.

Defendant Sky's continued failure and/or refusal to pay Plaintiffs' wages has

been willful and withoutjustification, and constitutes aviolation of Idaho Code $545-606(i)
and 6x1.

PLAINTIFF'SVERIFIEDCOMPLAINT
FOR WAGES,
DECLARATORY
JUDGMENT,
DISCRIMINATION,
DAMAGES,QUIET
TITLE,
AND FOR JUDICW
DISSOLUTION
OF AN LLC
PAGE3 OF 17

17.

In accordancewith Idaho Code 545-615(3), Plaintiffs are entitled to damages

in the amount of three (3) times the unpaid wages found due and owing. Therefore,
Plaintiffs seek three times the amount of unpaid wages listed above, totaling $ ~ O , Z ~ O . O O
in addition to all costs of suit plus attorney's fees reasonably incurred in connection with
the proceedings as per Idaho Code 545-615(3) and the parties' employment agreements.
18.

Section 15of the Plaintiffs' employment agreements state that "[alny dispute

arising out of or relating to this Agreement shall be subject to mediation pursuant to the
Commercial Mediation Rules administered by the American Arbitration Association
("AAA")."

19.

Mediation (non "AAA") to resolve all of the parties' claims has proven

unsuccessful, and Defendant Sky's wrongful actions render Section 15of the Employment
Agreement moot and/or void. To the extentthat Section 15of the EmploymentAgreements
is found to be applicable in this matter, Plaintiffs assert that initial contact has been
attempted with the AAA.
20.

Plaintiffs wage claimswere previously filedwith the Court in BannoclcCounty

Case No. CV-04-4501-OC on August 1,2005, as part of Defendants' Answer to Verified
Complaint for Claim and Delivery and Counterclaim for Wages and for Declaratory
Judgment. Said claims were previously set forth and filed in order to preserve the claims
pursuant to the applicable statutes of limitations. The Court's Order Granting Motion for
Voluntary Dismissal of Application for Judicial Dissolution and Counterclaim for Wages
and for Declaratory Judgment, dated August 30, 2005, provides that any and all rights
which the Losees have had to pursue their claims in the case shall be preserved and in no

PLAIh'TIFF'S VERIFIED
COMPLAINT
FOR WAGES,DECLARATORY
JUDGMENT,
DISCRIMINATION,
DAMAGES,
QUIET
TITLE,AND FOR JUDICIAL
DISSOLUTION
OF AN LLC
PAGE4 OF 17

-15-

way diminished by the dismissal, should they choose to pursue said claims in separate
action(s).
CLAIMS FOR DECLARATORY JUDGMENT AGAINST DEFENDANTS
21.

Plaintiffs incorporate Paragraphs 1though 20 of this Complaint as if fully set

forth herein.
22.

Defendant Investor loaned Plaintiffs and Defendant Sky sums allegedly in

excess of $300,000.00 and has secured such debt through a Promissory Note and Deed of
Trust. Such documents, as well as Defendant Investor's averments personally obligate
Plaintiffs for the debt. The maturity date of the Promissory Note was July 1, 2005. True
and correct copies of the Promissory Note and Deed of Trust are attached hereto and
incorporated herein as Exhibits F and G.
23.

Section 7.4 of the Operating Agreement entered into between Plaintiffs and

Defendant Investor states as follows:
In the event the Company does not have sufficient cash to pay
its obligations, a Member . . . , with the consent o f . . . the
Management Board. . ., may advance all or part of the needed
funds to or on behalf of the Company.
An advance pursuant to this Section 7.4 shall constitute a loan
from that Person [member] to the Company, and shall not
constitute a Capital Contribution. Advances made pursuant to
this Section 7.4 may, and, if requested by the lending Person or
persons [member or members], shall be evidenced by a
promissory note from the Company to the lending
Person(s)[member(s)] . . . .

PAGE5 OF 17

TITLE,AND FOR JUDICIAL
DISSOLUTION OF AN LLC
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24.

Section

2

of the Sky Enterprise, L.L.C. Membership Interest Purchase

Agreement states as follows:
SALEOF MEMBERSHIP LNTEREST. Subjectto the terms
and conditions of this Agreement, the Investor hereby agrees
and the Company hereby agrees to sell and issue to the Investor
a 50% limited liability company membership interest in the
Company (the "Membership Interest") in consideration for
a Capital Contribution to the Company of One Hundred Thirty
Five Thousand Dollars ($135,000) (the "Investor's Capital
Contribution"). It is understood that the Invester's [sic] Capital
Contribution may be in the form of assistance with obtaining
an operating credit line for Sky Enterprise, L.L.C.

25.

Plaintiffs assert that Investor's loans to Plaintiffssecured by the Deed of Trust

do not constitute "assistance with obtaining an operating credit line for Sky Enterprise,
L.L.C."
26.

Plaintiffs additionally assert that Defendant Investor did not make any Capital

Contribution to the Company.
27.

Plaintiffs further assert that because Defendant Investor made no capital

contribution, Investor does not have a 50% limitedliability company membership interest
in Sky Enterprise, L.L.C.
28.

Plaintiffs seek a declaration from the Court, in accordance with Idaho Code

910-1202 and the parties' Operating Agreement and Membership PurchaseAgreement, that
the loans made to the Plaintiffs do not constitute capital contributions of the Investor, that
the Investor does not have a 50% limited liability company membership interest in Sky
Enterprise, L.L.C., that Plaintiffs have loo% interest in the limited liability company, and
that the Plaintiffs are the sole owners and operators of the limited liability company.

TITLE,AND FOR JUDICIAL
DISSOLUTIONOF AN LLC

PAGE6 OF 17

Section 4.2 of the Operating Agreement states in part as follows:

29.

Each Member's Liability shall be limited as set forth in this
Agreement, the Act, and other applicable law. In addition, all
debts, obligations and liabilities of the Company, whether
arising in contract, tort or otherwise, shall be solely the debts,
obligations, and liabilities of the Company and, unless,
otherwise provided in the Act, no Member shall be obligated
personally for any such debt, obligation or liability solely of
being a member.
Section 6.15 of the Operating Agreement states in part as follows:

30.

Except as may be otherwise provided by the Act or this
Agreement, no Board Member shall be (I) personally liable for
the debts, obligations or liabilities of the Company . . . (ii)
obligated to cure any deficit in any Capital Account. . .
The parties' OwnershipAgreement does not provide for the personal liability

31.

of the Plaintiffs for the debt evidenced by the Promissory Note and Deed of Trust.
32.

Plaintiffs seek a declaration from the Court in accordance with Idaho Code

8810-1202

and 53-619, as well as the parties' Operating Agreement, that the loans made by

Defendant Investor do not personally obligate the Plaintiffs and as such, the Promissory
Note and Deed of Trust are void as to the Plaintiffs individually.
CLAIM FOR OUIET TITLE AGAINST DEFENDANT INVESTOR
33.

Plaintiffs incorporate Paragraphs 1 though 32 of this Complaint as if fully set

forth herein.
34.

The legal description of the real property listed in the Deedof Trust conveyed

to Defendant Investor is "Lot 9, Block 1, Mt. Juniper Ranchettes, Bannock County, Idaho,
as the same appears on the official plat thereof."
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35.

A s set forth herein, Defendant Investor has maintained an adverse claim

against the subject real properrty, part of which includes the residence and private real
property of the Plaintiffs otherwise known as 9253 Frandsen Road, Lava Hot Springs, Idaho
83246.

36.

Defendants' continued wrongful assertion of the adverse claim against the

subject real property impairs the title to the subject real propem owned by the Plaintiffs,
thus requiring Plaintiffs to quiet title to the subject real property,
37.

Plaintiffs request the Court to declare, in conjunction with a declaration that

the Promissory Note and Deed of Trust are void as to the Plaintiffs, that Plaintiffs' interest
in and to their subject real property is quieted, free and clear of any legal or equitable
interest of Defendant Investor.
38.

Plaintiffs further request the Court to declare that Defendant Investor has no

claim of interest whatsoever in the subject real property.
APPLICATION FOR JUDICIAL DISSOLUTION
39.

Plaintiffs incorporate Paragraphs r though 38 of this Complaint as if fully set

forth herein.
40.

Defendant William F. Rigby ("Bill Rigby"), an off'rcerof the Investor, as well

as Defendant Sky, informed Plaintiffs in September or October, 2004, that the net revenues
of Defendant Sky would go toward payment of the Promissory note referenced above.
41.

Since the issuance of the Court's Order of February

2, 2005

in Bannock

County Case No. CV-04-4501-OC7authorizing the Investor to operate Defendant Sky,
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Investor has failed and/or refused to cooperate with the Plaintiffs in the production/sale
of Sky Enterprise' product and has looked to the Plaintiffs personally for payment of the
Promissory Note.
42.

In May, 2005, Investor represented to the Plaintiffs that "No Sky Enterprise

debt has been attributed to the Losees' personal liability since the Court Order." Acopy of

9

Investor's May 3, 2005 letter to Plaintiffs is attached hereto and incorporated herein as
Exhibit H.
43.

On June 23,2005, Defendantsdemanded from Investor a "complete, detailed

itemization of all amounts, in addition to the amount of $261,000.00, the face amount of
the [above-referenced] Promissory Note which the Idaho Company asserts constitutes the
loan which matures on July I, 2005." The June 23, 2005 letter is attached hereto and
incorporated herein as Exhibit I.
44.

Defendant ~nvestorresponded to Plaintiffs' June 23 letter on June 24,2005

with a spreadsheet indicating principal and interest due on the Promissory Note totaled
$344,218.22 as of 6/23/05. Acopy of the spreadsheet is attachedhereto andincorporated
herein as Exhibit J.
45.

The spreadsheet referenced above as Exhibit J indicates that after the Court's

February 2,2005 Minute Entry and Order, Sky loaned funds on February 22, March 24,
April 15, and April 20,2005 totaling $14,778.94.
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46.

While the loans referenced above were not made to and did not benefit the

Plaintiffs, the loans were included on the Promissory Note spreadsheet as part of the total
principal and interest the Investor is claiming is owed by the Plaintiffs.
47.

The Court's Order of February 2,2005 in Bannock County Case No. CV-04-

4501-OC prohibited Investor from incurring debt on behalf of Sly Enterprise, without the
written permission of the Defendants (Plaintiffs in this case) and/or the Court. Investor
L

failed to secure the written permission of Plaintiffs before incurring the debt listed above.

I?

L

48.

The Court's Order of February 2,2005 in Bannock County Case No. CV-04-

4501-OC required the Investor to provide the Defendants (Plaintiffs in this case) income
statements and general journal entries reflecting the business of Sky Enterprise every two
weeks beginning on February 15,2005.
49.

The most recent general ledger of Sky Enterprise provided to Plaintiffs by

Defendant Investor is dated September 20, 2004.
50.

Defendant Investor has failed to provide income statements or general

journal entries, reflecting any business of Sky Enterprise in connection with the loans
referenced above.
51.

Defendant Investor has failed to provide income statements and general

journal entries as ordered by the Court on February 2,2005.
52.

The Investor has acted oppressively and has seriously violated the Court's

Order by failing to provide general journal entries, by representing to the Losees that no

PI-41)r"l'lFF'S
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business activity has taken place, and by further encumbering the Losees' property, all in
direct contravention of the Court's Minute Entry and Order of February 2,2005.
53.

The Investor has obtained personal banking account information of the

Plaintiffs in without Plaintiffs permission and in direction violation of the privacy interests
of the Plaintiffs.
54.

The Investor has wrongfully converted the telephone number ofsky

Enterprise for use by another of its investments, Onshore Alliance.
55.

o he Investor has &ongfully converted plaintiff s personal

including

without limitation, a micrometer, a DVD burner, display cases and personal records of the
Plaintiffs.
56.

Investor's confiscation of Plaintiffs display boxes from the Sky Enterprise

building on September 29,2006, is in direct contravention of the Court's Minute Entry and
Order of March 2,2005 which provides that " . . .Sky Enterprise may not remove any of the
[Plaintiffs] remaining property (if any) from the building."
57.

The wrongful acts of Defendants mandate the judicial dissolution of Sky

Enterprise.
CLAIMS FOR BREACH OF OPERATING AGREEMENT AND BREACH OF IMPLIED
COVENANT OF GOOD FAITH AND FAIR DEALING AGAINST DEFENDANT
INVESTOR
58.

Plaintiffs incorporate Paragraphs 1 though 57 of this Complaint as if fully set

forth herein.
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59.

The Operating Agreement between Plaintiff and Defendant Investor was

subject to an implied covenant of good faith and fair dealing.
60.

The wrongful acts and/or omissions of Defendant Investor as alleged herein,

have not been in good faith and constitute a breach of the Operating Agreement and a
breach of the implied covenant of good faith and fair dealing.
61.

A s a result of Defendant Investor's breach of the Operating Agreement and

breach of the implied covenant of good faith and fair dealing, Plaintiffshave incurredlosses
and damages, including but not limited to diminished earning capacity, lost income and
interest thereon. The amount of said damages will be proved at trial.
CLAIMS X(;XINST 1)EFENDXN'I' BILL KIGBY INDIVI1)UALLY AND IMPUTED
1,IABILITY AGAINST DEFENDAN'I' SKlrENTEf<PRISE
-

.
I

I

I

62.

Plaintiffs incorporate Paragraphs 1 though 61 of this Complaint as if fully set

forth herein.

I

63.

To the extent that Defendant Bill Rigby, as an officer of Defendant Sky,

withheld wages from Plaintiffs, contrary to Idaho Statute, Defendant Rigby's actions
constitute willful misconduct, bad faith, and/or gross negligence.
64.

To the extent that Defendant Bill Rigby continues to demand payment on the

Note from the Plaintiffs, despite his representation to the Plaintiffs that the Promissory
Note was to be paid by the revenues of Sky Enterprise and continues to refuse to cooperate
I

with the Plaintiffs in the production and sales of the product, Defendant Bill Rigby's actions
constitute willful misconduct, bad faith, and/or gross negligence.
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65.

To the extent Defendant Rigby's actions and/or omissions resulted in

Investor's violation of the Court's Order of February 2,2005 in Bannock County Case No.
CV-o4-4501-OC, Defendant Rigbj?s actions constitute willful misconduct, bad faith, and/or
gross negligence.
66.

In accordance with Section 13.3 of the parties' Operating Agreement and

Idaho Code 953-622, Defendant Rigby is individuallyliable for Plaintiffs'damages resulting
from his willful misconduct, bad faith, and/or gross negligence.
J
;\

D

I

67.

comments to Plaintiff JoCarol Losee such as "How is my beautiful JoCarol?"
68.

I

I

From the time of the formation of Sky Enterprise, Defendant Rigby made

On January 23,2004, Defendant Rigby telephoned Defendant JoCarol Losee

while she was applying mud texture on the sheet-rock walls in the Lava facility. Plaintiff

I

JoCarol asked Defendant Rigby if he wouldlike to help mudthe walls and Defendant Rigby

I

replied, " I would come and play in the mud with you any day dear."
69.

On September 3,2004, Plaintiff JoCarol Losee met with Defendant Rigby to

discuss business matters. During the meeting, Defendant Rigby confided in Plaintiff
JoCarol and confirmed his fantasies by telling her that all the time he was driving to the
meeting, he was hoping that they could get a hotel room and a bottle of wine together.
Defendant Rigby even suggested that such a meeting be held the first Friday of every
month.
70.

Plaintiff JoCarol Losee promptly informed Defendant Rigby of her rejection

of his sexual advances.
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71.

Within approximately one month of Plaintiffs JoCarol Losee's rejection of

Defendant Rigby's offer to get a hotel room and a bottle of wine, Defendant Rigby
demanded that a mediation occur between the parties to resolve differences. During the
mediation, Defendant Rigby made degrading and insulting comments to Plaintiff JoCarol
regarding her "business intelligence." Defendant Rigby then refused to cooperate with the
Plaintiffs in their business dealings.
72.

Defendant Rigby was acting as member of and employment supervisor for

Defendant Employer Sky Enterprise when Defendant Rigby acted wrongfully as indicated
above.
73.

Plaintiff JoCarol Losee was an employee of Defendant Sky Enterprise when

Defendant Rigby acted wrongfully as indicated above.
74.

The behavior and statements of Defendant Rigby, as a manager and/or agent

of Defendant Sky, are imputed to Defendant Sky.
75.

Defendant Rigby's behavior and statements were frequent, severe,

humiliating, and pervasive. Such.conductunreasonably interferedwith Plaintiffs JoCarot's
work performance and thus altered the terms, conditions and privileges of Plaintiffs
JoCarol's employment, constituting a hostile and/or abusive working environment.
76.

Defendant Rigby had knowledge, actual and/or constructive, that his actions

constituted discrimination on the basis of sex upon Plaintiff.
77.

In discriminating against the Plaintiff JoCarol Losee based on sex, Defendant

Rigby's actions were in contravention of Title VII of the 1964 Civil Rights Act as amended
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and the Idaho Human Rights Act. Such acts constitute a violation of public policy of the
State of Idaho.
78.

Defendant Sky Enterprise failed to prevent and/or othenvise adequately

remedy the discrimination perpetrated upon the Plaintiff.
79.

On or about March 14,2005, Plaintiff JoCarol Losee submitted a Charge of

Discrimination with the Idaho Human Rights Commission (herein IHRC) and the U.S.
Equal Employment Opportunity Commission (herein EEOC) against Defendant Sky

a"

Enterprise.
80.

On December 5, 2005, the EEOC issued a Notice of Suit Rights, indicating

that Plaintiff J o Carol Losee may file a lawsuit against Defendant Sky under federal law
based on Plaintiffs charge in federal or state court within go days of receipt of the Notice.
The Idaho Human Rights Commission issued a Notice of Right to Sue on December 01,
2005.

81.

As a result of Defendant Rigby's wrongful conduct alleged herein, including

but not limited to discriminatory practices executed with malice or with reckless
indifference to Plaintiff JoCarol Losee's rights, Plaintiff JoCarol Losee has incurredandlor
sustained damages and Defendants Rigby and Sky Enterprise are liable for saidlosses and
damages which include lost salary, wages and income, as well as interest thereon and
general damages incurred thereby, in an amount to be determined at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintie Jerry and Jo Carol Losee pray for judgment against
Defendants as follows:
I.

For a wage claim award as requested in the Complaint;

2.

For declaratory judgment as requested in the Complaint;

3.

For judicial dissolution of Sky Enterprise, L.L.C. as requested in the

Complaint;

I

$

4.

1

That Plaintiffs' interest in and to their subject real property be quieted, free

and clear of any legal or equitable interest of the Defendant Investor;

5.

That Defendant Investor's claims of interest in the real property which is the

subject matter of this suit be barred;
6.

For an award of damages against Defendants Rigby and Sky Enterprises

resulting from discriminatory practices in contravention of applicable law and/or public
policy.
7.

For attorney fees in accordance k t h the parties' Operating Agreement and

in accordance with Idaho Code $545-615(3),12-120 and 12-121and other applicable Idaho

law; and
8.

For such other and further relief as the Court deems just.

DATED this

2% day of Febmary, 2006.
Attorney for plaintiff; Jerry and JoCarol Losee
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DATED this s d a y of February, 2006.

~ f A o & efor
~ 26dntiffs Jerry and JoCarol Losee
VERIFICATION

STATE OF IDAHO

1
) ss.

Countyof&,
n$

6'

1

Jerry and JoCarol Losee, being first duly sworn upon oath, depose and state that they
are Plaintiffs in the above-entitled action; that they have read the above and foregoing
PLAINTIFFS' VERIFIED COMPLAINT FOR WAGES, DECLARATORY JUDGMENT,
DISCRIMINATION, DAMAGES, QUIETTITLE, AND FOR JUDICIAL DISSOLUTION OF
L.L.C. that they know the contents thereof, and that they believe the facts therein stated to
be true.

SUBSCRIBED AND SWORN to before me this d g s day of February, 2006, ~ o ~ a r o l
Losee and Jerry Losee, personally known to me to be the persons whose names are listed
above.

(

My Commission expires:

9,w o 7
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OPERATING AGREEMENT

Sky Enterprises, L.L.C.
(,4n Idaho Limited Liabilitj. Company)
THIS OPERATING AGREEMENT of Sky Enterprises, LLc, an ldaho Iimitedliability, is entered
into and shall be effective as of September-,
2003 (the "Effective Date"), by and between Jerrv Lee. &
individual residents in the State of Idaho ("Losee"), and The Idaho Company, an Idaho
corporation (the "I~zvestor"and together with Jeny Lee Losee, JoCarol Losee, the "Initial Mentbers"), and
the other Persons executing this Agreement from time to time as Members.

w,

RECITALS:
Jerry Lee Losee & JoCarol Losee, formed the Company in September of 2003 as an ldaho
A.
limited liability company pursuant to the terms and conditions of this Agreement, and the Idaho Limited
Liability Act, Idaho Code $§ 53-601 etseq.
The Investor and the Company are entering into a Membership Interest Purchase
B.
Agreement of even date herewith (the "Purchase Agreement"), pursuant to which the Investor is
purchasing a 50% Membership Interest; and it is a condition of the Investor's purchase of such interest that
the parties enter into this Agreement, in order to provide for the governance of the Company and to set
forth in detail the Members' respective rights and duties to the Company.
The Members executing this Agreement, or a counterpart hereof, agree t o the terms and
C.
conditions of this Agreement, as it may from time to time be amended according to its terms.
Capitalized terms used herein shall have the meanings given such terms in Article 17 of
D.
this Agreement.
AGREEMENTS:

Now, TnemFone, in consideration of the mutual representations, covenants and agreements
contained herein and other good and valuable consideration, the receipt and sufficiency of whicli are
hereby acknowledged, the parties hereto agree as follows~
ARTICLE 1 - ORGANIZATION
1.1
Formation. The Members have formed the Company as a limited liability co~npany
pursuant to the Act. Articles of Organization described in Section 53-608 of the Act (the "Articles") have
been filed with the Secretary of State of the State of Idaho in conformity with the Act. The Co~npanyand,
if required, each of the Members shall execute or cause to be executed from time to time all other
instruments, certificates, notices and documents and shall do or cause to be done all such acts and things
(including keeping books atld records and making publications or periodic filings) as may now or hereafter
be required for the formation, valid existence and, when appropriate, termination of the Company as a

limited liability company under the laws of the State of Idaho. A file-stamped copy of the Articles of
Organization is attached to this Agreement as Exhibit A.
1.2
Company Name. The name of the Company is Sky Enterprises, L.L.C., and all business
of the Company shall be conducted under that name or under any other name or variations thereof as the
Management Board shall determine, but in my case, only to the extent permitted by applicable ia\v.

I

1

Registered Agent and Registered Office; principal Office. The registered agent for the
1.3
service of process and the registered office slull be that Person and location reflected in the Articles as
filed in the office of the Secretary of State of Idaho. The Management Board may, from time to time,
change the registered agent or office through appropriate filings with the Idaho Secretary of State. If the
registered agent ceases to act as such for any reason or the registered office shall change, the Management
Board shall promptly designate a replacement registered agent or file a notice of change of address as the
case may be. If the Managemeilt Board shall fail to designate a replacement registered agent or change of
address of the registered office, any Member may designate a replacement registered agent or file a notice
of change of address. The principal office of the Company shall be located at such place as the
Management Board may designate, and the Co~npanyshall maintain its records there, as provided in
Section 3.1 hereof. The Company may have such other offices as the Managenlellt Board may designate
from time to time.
Term. The term of this Agreement (the "Ternz") shall end, if not sooner terminated in
1.4
accordance with the provisions hereof, on December 31,2050
Counsel. The Members have been given the opportnnity to retain counsel to represent
1.5
their separate individual interests in connection with such matters.
1.6
No State-Law Partnership. The Members have formed the Company under the Act, and
expressly do not intend hereby to form a partnership under either the Idaho Uniform Partnership Act or the
Idaho Uniform Limited Partnership Act. The Members do not intend to be partners or joint venturers to
each other, or as to any third party, for any purposes other than Federal and state tax purposes, and this
Agreement may not be construed to suggest otl~envise. To the extent any Member, by word or action,
represents to another Person that any other Member is a partner or joint venturer with such Member, or
that the Co~npanyis a partnership or joint venture, the Member making such n~isrepresentationshall be
liable to all other Memnber(s) wllo incur personal liability by reason of such u~ronghlrepresentation.

ARTICLE 2 - PURPOSE AND NATURE OF BUSINESS
2.1
Purpose; Power and Authority. The Company is being formed for the following
purposes: (a) to manufacture, sell, and distribute consumer and industrial tools and products; and (b) to
engage in any lawful business permitted by the Act or the lau~sof any jurisdiction in which the Company
]nay do business. The Conipany shall have all powers provided for in the Act and the authoritj~to do all
things necessary or convenient to accomplish its purpose and operate its business as described in this
Article 2 and elsewhere in this Agreement. Notwithstanding anything herein to the contrary, nothing set
forth herein shall be construed as authorizing the Company to possess any purpose or power, or to do any
act or thing, forbidden by law to a limited liability company organized under the laws of the State of Idaho.

2.2
Company Property. No Property of the Company, real, personal or otherwise, shall be
deemed to be owned by any Member individually, but shall be owned by and title shall be vested solely in
the Company. Without limiting the foregoing, all trade secrets, intellectual property, and other business
assets used or developed by the Company are and shall be owned and controlled exclusively by, and in the
sole discretion of, the Company. The Membership Interests of the Members in the Company shall
constitute their own personal property.
2.3
Employment Agreement. The Company is authorized to enter into an E~nploy~nent
Agree~nentwith Jerry Lee Losee and JoCal-01 Losee, substautially in the form of Exhibit B hereto.

ARTICLE 3 - ACCOUNTING AND RECORDS; TAX MATTERS
3.1
Records to be Maintained. At the expense of the Company, the Management Board
shall maintain or cause to be maintained reasonable books, records and accounts of all operations and
expenditures of the Company. At a minimug the Company shall keep the following records at its
principal office in accordance with Section 53-625 of the Act:

A current and past list, setting forth the full name and last known mailing address,
(a)
of each current and former Member, Assignee and Board Member, in alphabetical order;
A copy of the Articles and all amendments thereto, together with executed copies
(b)
of any powers of attorney pursuant to which Articles of Amendment have been executed;
Copies of the Company's Federal, foreign, state and local income tax retun~sand
(c)
financial statements, if any, for the three (3) most recent years or, if those returns and statements
were not prepared for any reason, copies of the information and statements provided to, or which
should have been provided to, the Members to enable them to prepare their Federal, state and local
tax returns for the period;
Copies of this Agreement; includu~gall amendments hereto, and copies of any
(d)
written operating agreements no longer in effect; and

(e)

Any other books and records required to be rnarntained by the Act

3.2
Access to Books and Records. All Members shall have the right at all reasonable times
during usual and normal business hours to examine, and make copies of or extracts from, the boolis of
account of the C o m p a ~ ~and
y the records required to be maintained hereunder. Such right may be
exercised tl~roughany Representative of such Member designated by it. Each Member shall bear all
expenses incurred in any such examination made for sucl~Member's account. Any information obtained
and copied pursuant to operation of this Section 3.2 shall be kept and maintained in strictest confidence as
provided in Article 15 hereof, except as required by law.

3.3

Financial and Tax Reporting Principles.

Accounting Principles. The Company's books and records shall be kept, and its
(a)
income tax returns and financial statements prepared, under such permissible method of accounting,
consistently applied, as the Management Board determines is in the best interest of the Coinpany and its
Members, except that the financial statements and records shall be kept as consistent as reasonably
practicable with GAAP.
(b)

,n"\
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Taxable Year. The taxable year of the Company shall be its Fiscal Year

3.4
Annual Reports to Current Members. To the extent reasonably practicable, the
Company shall prepare and mail to each current Member, or shall cause to be prepared and mailed to each
current Member, 'within ninety (90) days of the end of each Fiscal Year, a financial report setting forth the
following: (i) a balance sheet of the Cornpany as of the close of such Fiscal Year; (ii) a statement showing
the NN Profit or Net Loss of the Company for such Fiscal Year it1 reasonable detail; and (iii) a statement
indicating changes in the aggregate Capital Account balances of the Members for such Fiscal Year. The
annual financial statements of the Company need not be audited and reported upon by independent
certified public accounts, unless the Management Board deems such action to be in the best interwts of the
Cornpany and its Members.
3.5
Tax Information for Current and Former Members. To the extent reasonably
practicable, within ninety (90) days after the end of each Fiscal Year, the Company sl~allprepare and mail
to each Member and, to the extent necessary, to each former Member (or such Member's legal
representatives), a report setting forth in sufficient detail such inforination as shall enable such Member or
former Member (or such Member's legal representatives) to prepare their respective Federal, state and
local income tax returns in accordance with the laws, rules and regulations then prevailing. The Company
shall also provide Form K-Is to Members as soon as practicable after the end of each Fiscal Year.
3.6
Filing of Tax Returns. The Tax Matters Partner (as defined in Section 3.7 below) shall
prepare and file, or cause to be prepared and filed, a Federal information tax return and any required state
and local income tax and information returns for each tax year of the Company. The Tax Matters Partner
has sole and absolute discretion as to whether or not to prepare and file (or cause to be prepared and filed)
composite, group or similar state, local and foreign tax returns on behalf of the Members where and to the
extent permissible under applicable law. Each Member hereby agrees to execute any relevant documents
(including a power of attorney authorizing such a. filing), to fitmish any relevant information and otherwise
to do anything necessary in order to facilitate any such composite, group or similar filing. Any taxes paid
by the Company in connection with any composite, group or similar filing shall be treated as an advance to
the relevant Members (with interest being charged thereon) and shall be recouped by the Company out of
any Distributions subsequently made to the relevant Members. Such advances may be funded by
Company borrowings. Both the deduction for interest payable by the Company with respect to any such
borrowings, and the corresponding income fro111 interest received by the Conr~anyfrom the relevant
Members, shall be specifically allocated to such Members.
3.7
Tax Matters Partner. Jerry Lee Losee & JoCarol Losee shall be designated as Lhe tax
matters partner of the Company (the "Tax Matters Partner") as provided in section 623 I(a)(7) of the
Code. Each Person (for purposes of this provision a "Pass-Thru Partner") which holds or controls a

Membership Interest on behalf of, or for the benefit of ,another Person or Persons, or whicl~Pass-Thru
Partner is beneficially owned (directly or indirectly) by another Person or Persons, shall, within thirty (30)
days following receipt from the Tax Matters Partner of a Notice or documeilt, convey such Notice or other
document in writing to all holders of beneficial interests in the Company holding such Menibership
Lnterest through such Pass-Thru Partner. In the event the Company shall be the subject of an income tax
audit by any Federal, state or local authority, to the extent the Company is treated as an entity for purposes
of such audit, including administrative settlement and judicial review, the Tax Matters Partner shall be
authorized to act for, and its decision shall be final and binding upon, the Company and each Member and
Assignee. All expenses incurred in connection with any such audit, investigation, settlement or review
shall be borne by the Company.
3.8
.Q
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Tax Elections

(a)
Elections. The Company shall make the following electio~lson the appropriate
tax returns: (i) to adopt the Company's Fiscal Year in accordallce with the Code and applicable
Regulations; (ii) to adopt an appropriate method of accounting; and (iii) any other election the
Management Board 'deems appropriate and in the best interests of the Company and the Members,
including without limitation, an election under section 754 of the Code.
Intent of Parties. It is the intent of the parties to this Agreement that the
(b)
Company be treated as a partnership for United States Federal income tax purposes and, to the extent
permitted by applicable law, for state and local frauchise and income tax purposes. Neither the Company,
the Management Board, the Tax Matters Partner nor any Meinber may make any election for the Company
to be excluded from the application of the provisions of Subchapter K of Subtitle A of the Code or any
other provisions of applicable state or local law, and no provision of this Agreement shall be constlued to
sanction or approve,such an election.

3.9
Evidence of Payments. Company shall provide to Manageluent Board written evidence of
all payments paid by Company on a monthly basis.
ARTICLE 4 -MEMBERSHIP; RIGHTS AND DUTIES OF MEMBERS

4.1
Registry of Members. Attached as Schedule I hereto is a registry of the names of the
Members, together with their addresses, their Metnberslup and Percentage Interests in, and their Capital
Colitributions to, the Company. The Management Board shall cause to be made all appropriate entries on
and periodically amend Schedule I to reflect accurately the menlbership in and ownership of the Company
during the Term of this Agreement. The Company shall not issue a i y certificates evidencing ownership of
Membership Interests, and the registry mailltailled on Schedule 1 shall constitute the sole and exclusive
evidence of Membership Interests and Transfers of Membership Interests or any portion or interest therein,
o rely in deterniiuing the owners of record of
on which the Compauy and the Members shall be entitled t
Membership Interests in the Company.
4.2
Limitation of Liability. Each Member's liability shall be limited as set fort11 in this
Agreement, the Act, and other applicable law. In addition, all debts, obligations and liabilities of the
Company, whether arising in contract, tort or otherwise, shall be solely the debts, obligations and liabilities

of the Colnpany and, unless otherwise provided in the Act, no Member shall be obligated personally for
any such debt, obligation or liability solely by reason of being a Member.
4.3
Other Activities of Members. Subject to the confidentiality provisions of Article 15
hereof, each Member, acting in its individual capacity, may engage in whatever activities such Member
may choose, without having or incurring any obligation to offer any interest in such activities to the
Company or any Member.
4.4
Lack of Authority. No Member in the Member's capacity as such (other than as a Board
Member) shall have the authority or power to act for or on behalf of the Company, to do any act that would
be binding on the Company or to incur any expeiiditures on behalf of the Company, Members shall have
only such voting and other management and participation rights as are specifically set forth herein.
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4.5
Withdrawal of a Member. Except as provided in this Agreement, no Member shall
voluntarily resign or otherwise withdraw as a Member. Any Member who resigns or otherwise withdraws
as a Member or voluntarily causes a dissolution of the Company under Section I2 hereof shall be in breach
of this Agreement. Unless otherwise approved by a Management Board as a Major Decision, a Member
who resigns or withdraws shall he entitled to receive only those Distributions to which such Person vvould
have been entitled had such Person remained a Member, and only at such times as such Distributions
would have been made had such Person remained a Member. Except as otherwise expressly provided
herein, a resigning or withdrawing Member shall become an Economic Interest Holder. The remedies for
breach of this Section 4.5 shall include monetary damages which may be offset against distributions by the
Company to which such Person would otherwise be entitled; such remedy shall be in addition to any other
available remedies at law or in equity.

4.6

Voting Rights

General. Except as otherwise provided in this Section 4.6, or otherwise provided
(a)
in this Agreement or the Act, all determinations, decisions, approvals, and actions affecting the Company
and its business and affairs shall be determined, made, approved or authorized by the Management Board.
All Members s l ~ l lhe entitled to vote on any matter submitted to a vote of the Members by the
Management Board or required under the t a m s of this Agreement. Economic Interest Holders shall not he
entitled to vote on any matters. [this is stated in the section 4.51
Acts Requiring Member Approval. Subject to the restrictions set forth in
(b)
Section 4.6(c), the following actions shall be submitted to the vote of the Members and shall require the
of the Company with
approval of a Majority Vote of the Members: (i) any merger or co~~solidation
another Entity or acquisition of another Entity; (ii) a transaction with the Company or a transaction
connected with the conduct or winding up of the Company in which a Board Member has a direct or
indirect interest; (iii) a transaction involving a Board Member's personal use of property of the Company;
(iv) an amendment to the Articles, or, subject to Article 14, this Agreement; (v) the sale, exchange, lease or
other disposition of all or substantially all of the assets, includillg any intellectual property, of the
Company (other than in the ordinary course of business) which is to occur as part of a single plan or
tnnsaction; (vi) the dissolution of the Conipany pursuant to Article 12 hereof, and (vii) the admittance or
acceptance by the Company of any capital or capital in-kind.

(c)
Restriction on Powers. Notwithstanding Section 4.6(b) hereof, the Members
shall have no right to take any action which would change the limited liability of the Members or the
Management Board, or expose the Members or the Management Board to liability to a greater extent than
is expressed in this Agreement, or to affect the partnership status of the Company for Federal income tax
purposes. Any action taken in contravention of this Section 4.61~)shall be void aud of no force or effect.
ARTICLE 5 - MEETINGS OF MEMBERS
5.1
Meetings. Meetings of the Members, for any purpose or purposes, may be called by the
Management Board or by Members holding at least a 20% Membership Interest in the Company.

5.2
Place of Meetings. The Management Board or the Members may designate any place,
either within or outside the state of Idaho, as the place of meeting for ally meeting of the Members. If no
designation is made, or if a special meeting is called, the place of meeting shall be the principal office of
the Company unless another location is agreed upon by the Members. Meetings may be held via telephone
or teleconferencing. All meetings shall be documented in writing by the Company.
5.3
Notice of Meetings. Written notice stating the place, day and hour of the meeting and, in
the case of a special meeting, the purpose or purposes for which the meeting is called shall be delivered not
less than ten (10) nor more than fifty (50) days before the date of the meeting, either personally, via
internationally recognized courier service, or by fax, by or at the direction of the Members calling the
meeting, to each Member entitled to vote at such meeting. If sent via courier, such notice shall be deemed
to be delivered one (1) business day after being sent, addressed to the Member as specified in Section 18.8,
with charges thereon prepaid.
5.4
Record Date. For the purpose of determining Members entitledto notice of or to vote at
any meeting of Members or any adjournment thereof, or Members entitled to receive payrnent of any
distribution, the date on which notice of the meeting is mailed or the date on which the resolutioll declaring
such distribution is adopted, as the case may be, shall be the record date for such determination of
Members. When a determination of Members entitled to vote at any meeting of Members has been made
as provided in this Section 5.4, such determination shall apply to any adjoumlneilt thereof.
5.5
Quorum. The presence in person or by proxy of the holders of a majority of the
Membership Interests in the Company, which shall include at least one representative of Investor, shall
constitute a quorum at any meeting of Members. In the absence of a quorum at any such meeting, a
majority of Membership Interests held by Melnbers so represented may adjourn the meeting from time to
time for a period not to exceed 60 days without further notice. However, if the adjournment is for more
than 60 days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of
the adjourned meeting shall be given to each Member of record entitled to vote at the meeting. At such
adjourned meeting at which a quorum shall be present or represented, any business may be transacted
which might have been transacted at the meeting as originally noticed. The Members present at a duly
organized meeting may continue to transact business until adjournment, notwithstanding tlie withdrawal
during such meeting of that percentage of Membership 11iterest.s whose absence would cause less than a
quorum to be present.

5.6
Manner of Acting. If a quorum is present, the affirmative vote of a Majority Vote of
Members represented at the meeting in person or by proxy shall be the act of the Members, unless the vote
of a greater or lesser percentage is required by this Agreement or the Act.

5.7
Proxies. At all meetings of Members, a Member may vote in person or by proxy esecuted
in writing by the Member. Such proxy shall be filed with the Company before or at the time of the
meeting.

uit,
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5.8
Consents. Action required or permitted to he taken at a meeting of Members may be
taken witl~outa meeting if the action is evidenced by one or more written consents describing the action
taken, executed by Members holding the Percentage Interests required to approve such action and
delivered to the Company for inclusion in the Company's minutes. Action taken under this Section 5.8 is
effective when all Members holding the Percentage Interests required to approve such action have signed
such consents, unless such consents specify a different effective date. The record date for determining
Members entitled to take action without a meeting shall he the date the first Member signs a consent.

5.9
Waiver of Notice. When any notice is required to be given to a Member, a waiver thereof
in writing signed by the Member entitled to such notice, whether before, at, or after the time stated therein,
shall be equivalent to the giving of such notice.

ARTICLE 6 - MANAGEMENT
6.1
General Management. Pursuant to the Articles, the Company is manager-managed.
Subject to such matters which are expressly reserved hereunder or by the Act to the Members for decision,
the business and affairs ofthe Company shall he managed by and under the direction of a Board of
Managers (hereinafter the "Management Board") that shall collectively act as manager in accordance with
the Act. The Management Board shall direct, manage and control the business of the Company to the best
of its ability. Other than rights and powers expressly reserved herein or by the Act to the Memhers, and
authority delegated to Officers of the Company in accordance with this Article 6, the Management Board
shall have full, exclusive and complete discretion to manage and control the business and affairs of the
Company, to make all decisions affecting the business and affairs of the Company and to take all such
actions as it deems necessary or appropriate to accomplish the purposes of the Company set forth herein.
6.2
Number, Election, and Term of Management Board. The number of Board Members
cot~stitutingthe Management Board shall be five (5), determined as follows: (i) the Investor shall elect
two (2) members to the Management Board, (ii) Jerry Lee Losee & JoCarol Losee shall elect two (2)
members to the Management Board, and (iii) Jerry Lee Losee & JoCarol Losee and the Investor together
shall elect one (1) mutually acceptable person to the Management Board. The members of the
Management Board shall he identified on Schedule I1 attached hereto, which shall be amended fiom time
to time, as the membership of the Management Board changes. No decrease in the number of Board
Me~nbersconstituting the Management Board shall have the effect of shortening the term of any
incumbent Board Member. Each Board Member shall remain a member of the Management Board of the
Company for the term for which he or she is elected and until his or her successor is elected and qualified
or until his or her resignation or removal.
I

6.3

Meetings of the Management Board. Meetings of the Management Board may be called

by or at the request of any two (2) Board Members. The person or persons authorized to call special
meetings of the Management Board may fix any place, either within or without the State of Idaho, as the
place for holding any special meeting of the Management Board called by them.
6.4

Notice and Waiver of Meetings of the Management Board

Written notice of any special meeting of the Board shall be given as follows: (i) by
(a)
mail to each Board Member at the Board Member's address at least seven (7) days prior to the meeting; or
(ii) by personal delivery, telegram, e-mail or facsimile transmission at least five ( 5 ) business days prior to
the meeting to each Board Member. If mailed, such notice shall be deemed delivered when deposited in
the United States mail, so addressed, with postage thereon prepaid. If notice be given by telegram, e-mail
or facsimile transmission, such notice shall be deemed delivered when the'telegram, e-mail or facsimile
trans~nissionis delivered to the telegraph company or transmitted by the sender.
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Any Board Member may waive notice of any meeting. The attendance of a Board
(b)
Member at any meeting shall constitute a waiver of notice of such tneeting, except where a Board Member
attends a meeting for the express purpose of objecting to the trasaction of any business because the
meeting is not lawhlly called or convened. Neither the business to be transacted at, nor the purpose of,
any regular or special meeting of the Board need be specified in the notice or waiver of notice of such
meeting.
Quorum. A majority of the number of Board Members which shall include at least one
representative of Investor, shall constitute a quorurn for the transaction of business at any meeting of the
Board;prnovided howevel; if less tI1a11 a majority is present at a meeting, a nlajority of the Board Members
present may adjouni the meeting from time to time without further notice.
6.5

6.6
Acts or Decisions of Management Board. Except as othemise required by the Act or as
specifically set forth in this Agreement, the act of the majority of the Board Members present in person or
by proxy at a meeting a t which a quorum is present shall be the act of the Board, and shall be and
constitute the act of the Company. Each Board Member shall be entitled to one (I) vote on all matters
submitted to the Management Board. Ui~lessauthorized to do so by this Agreement, or by resolutio~lof
the Management Board, no Member, employee or agcut of the Company shall have any power or authority
to bind the Company in any way, to pledge its credit or to render it liable for any purpose.

6.7
Major Board Decisions. Notwithstanding any provision of this Agreement to the
contrary, the following actions shall be deemed "Major Board Decisiorzs," which shall require the
affirmative vote of a majority of the Board Members, which shall include at least one representative of
Investor :
(a)
Company;

The approval and adoption of atuiual operating plan and capital budget for the

Except as specifically authorized in this Agreement, transactio~lsbetween the
(b)
Company and a Me~nberor any Aff~liateof a Member, or transactions in which a Member or any
Affiliate of a Member has a financial interest, including the lending of money
the Cornpa~ly
any Member or Affiliate of any Member, or the lending of money the Co~npany4y any Member

or Affiliate of any Member;
The obligation.of the Members to make any additional Capital Contributions to
(c)
the Company other than as set forth on Schedule I hereto;
The appointment, compensation (if any) and removal, and other terms and
(d)
conditio~lsof employn~ent,of all Officers and key employees of the Company;
The contracting (need to clari@ for day-to-day operationslservices where we
(e)
might team wit11 another company) and incurring of any liability for or on behalf of the Company
or the commitment of the Co~npanyto any capital expenditures in excess of $5,000, which are not
itemized in the Company's annual operating plan and capital budgets approved by the Board;

(0 The admission of any Person as an Additional Member of the Company (other
than as specifically provided in Article 11 hereof);
Authorizing the Company to ~iiakean assignment for the benefit of creditors, file a
(g)
voluntary petition in bankruptcy or consent to the appointment of a receiver for the Company or its
assets;
The making of Distributions of Distributable Cash (except for Mandatory Tax
(11)
Distributions);
(i)

The dissolution or liquidation of the Company;

(j)

The confession of ajudgment against the Company;

(k)

Entering into any other agreement other than in the ordinary course of business, or

(I)

The hiring or termination of any and all professionals providing services to the
Company, including without limitation, attorneys, accountants and engineers. (Are
we saying that the Board, by majority vote will do all hiring and firing?)

6.8
Informal Action by Management Board. Any action required or permitted to be taken
at any meeting of the Management Board may be taken without a meeting if Board Me~ilberssufficient to
approve such action pursuant to the terms of this Agreement consent thereto in writing, and the writing or
writings are filed with the minutes of proceedings of the Management Board. Reasonably prompt Notice
of the taking of any action taken without a meeting by less than unanimous written consent slull be given
to those Board Members who have not consented in writing.

6.9
Participation by Electronic Means. Any Board Member may participate in a meeting of
the Management Board by means of telephone conference or similar col~~munications
equipment by \vliich
all persons participating in the meeting can bear each other at the same time. Such participation shall
constitute presence in person at the meeting.

6.10 Resignation. Any Board Mernber may resign at any time by giving five ( 5 ) days'
advance written notice to the Management Board and to theInitia1 Members who selected him or her. The
resignation of any Board Member shall take effect at such time as shall be specified in such notice and,
unless otherwise specified therein, the acceptance of such resignation sball not be necessary to make it
effective. A Board Member shall be deemed to have resigned upon an Event of Banlauptcy affecting the
Board Member or his or her death or if the Board Member is incapable for ninety (90) days or more in any
consecutive twelve (12) month period of participating in the conduct of the business of the Company in the
same manner in which the Board Member participated before the incapacity. The resignation of a Board
Member who is also a Mernber shall not affect the Board Member's rights as a Member and shall not
constitute a witlldrawal of such person as a Member. Upon the resignation of a Board Member, the
vacancy created thereby shall be filled pursuant to Section 6.12 hereof.
6.11 Removal. A Board Mernber may be removed at any time, with or witbout cause, but only
by the Initial Member who selected that Board Member. For these pusposes, "cause" sl~allmeat] any
Disabling Conduct.
\
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6.12 Vacancies. A Board Member vacancy occurring for any reason may be filled by the
Initial Member who selected the Board Member whose absence has created the vacancy. Each Board
Member selected to fill a vacancy will serve the unexpired term of the Board Member's predecessor in
office. Except as may be otherwise set forth in this Agreement, any Board Member's positi0.n to be filled
by reason of an increase in the number of Board Members shall be filled by written agreement of a
majority of the Board Members then in office or by election at any meeting of the Initial Members called
for that purpose. A Board Member chosen to fill a position resulting from an increase in the number of
Board Members shall hold office until the Board Member's successor has been elected and duly qualified.
6.13 Presumption of Assent. A Board Member who is present at a meeting of the
Management Board at which action on any matter has been taken shall be presumed to have assented to the
action taken unless a dissent shall be entered in the minutes of the meeting or unless the Board Member
files a written dissent to such action with the person acting as the secretary of the meeting before the
adjounlment thereof or shall forward such dissent by registered mail to the Secretary of the Company
iinlnediately after the adjournment of the meeting. Such right to dissent shall not apply to a Board
Member who voted in favor of such action.
6.14
Ministerial Acts. Unless the Management Board consists of one (1) person, no Board
Member (acting in his or her capacity' as such), shall have any authority to bind the Company to any third
party with respect to any matter except pursuant to a resolutio~lexpressly authorizing such action which
resolution is duly adopted by the Management Board by the affirmative vote required for such matter
pursuant to the terms of this Agreement. Any Person dealing with the Company may rely (without duty of
further inquiry) upon a duly adopted resolution or certificate signed by all members of the Management
Board as to: (a) the identity of any Member or Board Member; (b) the existence or nonexistence of any fact
or facts which constitute a condition precedent to acts by the Management Board or which are in any other
manner germane to the affairs of the Company; or (c) the identity of the persons who are authorized to
execute and deliver any instrument or document on behalf ofthe Company.
6.15 Liability of Management Board. Except as may be otherwise provided by the Act or
this Agreement, no Board Member sball he (i) personally liable for the debts, obligations or liabilities of

tl~eCompany, including any such debts, obligations or liabilities arising under a judgment decree or order
of a court; (ii) obligated to cure any deficit in any Capital Account; (iii) required to return all or any
portion of any Capital Contribution; or (iv) required to lend any funds to the Company.

d?

6.16 Delegation of Authority; Officers. Tile Management Board may delegate to one (I) or
more individuals, each of \whom will serve at the pleasure of the Board, the authority to take care of the
Company's day-to-day business (each of whom in such capacity may be referred to individually in this
Agreement as an "Officer" and collectively as "Officers") Officers may, but need not be, Members or
Board Members. Each Officer shall hold office at the pleasure of the Management Board, or until his or
her failure to qualify for such position pursuant to the terms hereof, death, resignation or removal with or
without cause by a majority of the Management Board. Any authority delegated by the Board under this
Section 6.16 is subject to the limitations contained in this Agreement, ~lollwaivableprovisions of
applicable law and the specific authorization give11 by the Management Board; provided, however, that any
authorization may be amended, modified, or revoked by a vote of the Management Board at any time. For
convenience of reference, the Board may identify the Officers as Chairperson of the Board, President, Vice
President, Secretary, and Treasurer. Any one individual map hold more than one office. The initial
Officers of the Company, if any, are set forth on Schedule I1 hereto.
6.17 Duties to Company; Compensation. Board Members and Officers shall devote such
time to management as is necessary to properly conduct the Company's business. Tbe Company, up011
approval of the Management Board as a Major Board Decision, may pay to any Board Member or Officer
compensation for services rendered to the Company, either pursuant to a separate written employment
agreement or otherwise. A Board Member or Officer, other than one who is employed full-time by the
Company, may engage in any other business activity, except for activities that are materially harnlful to the
Comnpany.
6.18 Reimbursement for Expenses. Each Board Member shall be entitled to be reimbursed
by the Company, as an e'xpense of the Company in perforining services as part of the Management Board,
for the actual, reasonable, and necessary expenses incurred on bellalf of the Company upon submitting a11
itemized account ofthe expense to the Company sufficient to substantiate the expense for tax purposes.

ARTICLE 7 - CAPITAL CONTRIBUTIONS AND CAPITAL ACCOUNTS
Initial Member Contributions. Each Initial Member shall make the Capital Contribution
7.1
described for that Member on Schedule I at the time and on the terms specified on Scltedule I and shall
perform ihat Member's Commitment and shall receive that Membership and Percentage Interest described
on Schedule I. If no time for the Capital Contribution is specified, the Capital Contributions shall be made
at such time as the Initial Member signs this Agreement or a counterpart signature page hereto
7.2

Intentionally Left Blank

Enforcement of Commitments. In the event any Member (a "Defirzque17.tMember")
7.3
fails to perform the Delinquent Member's Commitment, as set forth in Schedule 1, or any additional
Capital Contributions approved by the Management Board as a Major Board Decision, as applicable, the
Management Board shall give the Delinquent Member a Notice of the failure to meet the Commitment. If
the Delinquent Member fails to perform the Comn~itment(including the payment of any costs associated

with the failure to comply with the Commitment and interest on such obligations at the Default Interest
Rate) within ten (10) Business Days of the giving of Notice, the Management Board may take such action,
including but not limited to, reducing the Delinquent Member's Percentage Interest in the Company
proportionately by the amount due, andor any otlier action it deems appropriate.
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7.4
Loans by Board Members, Members, Officers and their Affiliates. In the event the
Company does not have sufficient cash to pay its obligations, a Member, a Board Member, an Officer or
any Affiliate thereof, with the consent of a the Management Board as a Major Board Decision (excluding
any Board Member who is then a Delinquent Member), may advance all or part of the needed funds to or
on behalf of the Company. If more than one Member wishes to advance h n d s to the Company as
contemplated by this Section 7.4, each such Member shall advance such funds in proportion to their
relative Sharing Ratios. An advance pursuant to this Section 7.4 shall constitute a loan from that Person to
tlie Company, and shall not constitute a Capital Contribution. Advances made pursuant to this Section 7.4
may, and, if requested by the lending Person or Persons, shall, be evidenced by a promissory note from the
Company to the lending Person(s) bearing a non-usurious floating rate of interest equal to the Priine Rate
plus 3 percent, which shall be adjusted on the first day of each month for as long as the loan is outstanding
based on such changed Prime Rate in effect on the Business Day before the first day of such month.
"PrimeRate" means the prime rate (or base rate) as announced by Bank of Idaho, or other Bank agreed to
by the Board, from time to time. The Company shall not be permitted to make any Distributions to its
Members, as contemplated in Section 8.1 hereof (other than Mandatory Tax Distributions), unless and
until all loans pursuant to this Section 7.4 have been repaid in full.
7.5

Capital Accounts

(a)
Establishment and Maintenance.
A separate Capital Account will be
maintained for each Member and Assignee throughout the Term of the Company in accordance witli the
rules of section 1.704-1@)(2)(iv) of the Regulations. Each Member's and Assignee's Capital Account u~ill
be increased by (1) the amount of money contributed by such Person to the Company; (2) the fair market
value of property contributed by such Person to the Company (net of liabilities secured by such contributed
property subject to which the Company is considered to assume or take such property, as provided in
section 752 of the Code); (3) allocations to such Member or Assignee of Net Profits; (4) ally items in the
nature of income and gait1 that are specially allocated to the Member or Assignee pursuant to this
Agreement; and (5) allocations to such Member or Assignee of illcome and gain exempt from Federal
income tax. Each Member's or Assignee's Capital Account will be decreased by (1) the amount of money
distributed to such Person by the Company; (2) the fair market value of Company Property distributed to
such Person by the Company (net of liabilities secured by such distributed Property subject to which such
Person is considered to assume or take such Property, as provided in section 752 of the Code); (3) tlie
mount of Net Loss and items of loss, deduction and expense that are specially allocated to the Member or
Assignee pursuant to this Agreement; and (4) any other decreases required by the Regulations. In the
event of a permitted Tralisfer of a Membership Interest or of Economic Rights in the Compatiy, the Capital
Account of the transferor shall become the Capital Account of the transferee to the extent it relates to the
transferred Membership Interest or Economic Rights.
Compliance With Regulations. The manner in which Capital Accounts are to be
(b)
maintained pursuant to this Section 7.5 is intended to comply with the requirements of section 704(b) of
the Code and the Regulations promulgated thereunder. If in the opinion of the Company's legal counsel or

accountants the manner in which Capital Accounts are to be maintained pursuant to the preceding
provisions of this Section 7.5 should he modified in order to comply with section 704(b) of the Code and
the Regulations thereunder, then notwithstanding anything to the contrary contained in the preceding
provisions of this Section 7.5, the Tax Matters Partner shall modify the method in which Capital Accounts
are maintained; provided, however, that any change in the manner of maintaining Capital Accounts shall
not materially alter the economic agreement between or among the Members.
7.6
Interest. Except as may be specifically set forth in this Agreement, no Member shall be
entitled to receive interest on such Member's Capital Contributions or Capital Account balance.
7.7
Priority and Return of Capital. Except as may be specifically provided in this
Agreement, no Member shall have priority over any other Member, either as to the return of Capital
Contributions or as to Net Profits, Net Losses or Distributions provided, lzoweve~~,
that this Section shall
not apply to loans (as distinguished from Capital Contributions) which a Member has made to the
Company pursuant to Section 7.4 hereof.

Redemption of Membership Interests. Except as may he specifically set forth in this
7.8
Agreement, no Member shall have any rights to require tl~eredemption by the Company of its Membership
Interest in the Company.
ARTICLE 8 - DISTRIBUTIONS AND ALLOCATIONS
8.1

Current Distributions.

Management Board Determination. From time to time, the Management Board
(a)
shall determine in its discretion as a Major Board Decision, to what extent, if any, the Compatiy's
Distributable Cash on hand exceeds the current and anticipated needs, including without limitation, needs
for Operating Cash Expenses, debt service, Reserves and Mandatory Tax Distributions. To the extent such
excess exists, and subject to the requirements of Section S.l(b), the Management Board, in its sole
discretion, may make distributions of Distributable Cash to the Members.
(b)
Mandatory Tax Distributions. Notwithstanding any other provision of this
Agreement to the contrary, the Company slidl make pro rata distributions to each Member and Economic
Interest Holder at least equal to the estimated federal and state income taxes attributable to their income
received from the Company and required to be reported by each Member lrnder the Code. This est.imaS.ed
tax liability shall he computed as if all Members are taxed at the maximum federal and Ida110 State tax rate.
These minimum mandatory tax distributions ("Matzdatory Tax Distributions") shall be declared and paid
~ t l ~ eyear following the year on which the tax is based.
on an annual basis prior to April 1 5 ' of

(c)
Priority of Distributions.
Subject to Section 8.11b), Distributions of
Distributable Cash shall be made in the following order of priority:

I~titialbl,fifty percent (50.0%) to Uie Investor and fifty percent (50.0%) to
(i)
NAMES and the other Members, if any, in proportion to their respective Percentage Interests.
(ii)

Tlterenfter, to the Members in accordance witli their respective

Percentage Interests in the Company.
8.2
Distributions in Kind. The Management Board may male Distributions in kind if, in its
sole and absolute discretion, a disposition ofassets at the time of distribution,would be in the best interests
of the Members. For all purposes of this Agreement, (i) any Company Property (other than U.S. dollars)
that is distributed in kind to one or more Members with respect to a Fiscal Year (including any in-kind
Distribution upon the dissolution and winding-up of the Company) shall be deemed to have been sold for
cash (in U.S. dollars) equal to its fair market value (net of any relevant liabilities secured by such
Property); (ii) the unrealized gain or loss inherent in such Company Property shall be treated as recog~lized
gain or loss for purposes of determining Net Profit or Net Loss; (iii) such gain or loss shall be allocated to
the Member's Capital Accounts pursuant to this Article 8 for such Fiscal Year; and (iv) such in-kind
Distribution shall be made after giving effect to such allocation pursuant to this Article 8.
8.3

Sale Proceeds. Distributions of Sale Proceeds shall be distributed anlong the Members as

follows:
Iftitially, fifty percent (50.0%) to the Investor and fifty percent (50.0%) to Jerry
(a)
Lee Losee, JoCarol Losee and the other Members, if any, in proportion to their respective
Percentage Interests;
Tlzereafter, to the Members in accordance with their respective Percentage
(b)
Interests in the Company.

8.4
Liquidation Distributions. Notwithstanding any other provision of this Article 8,
distributions in liquidation of the Company shall be made to the Members in the manner set forth in
Section 12.2(cl..
8.5
Withholding. Notwithstanding anything expressed or implied to the contrary in this
Agreement, the Management Board is authorized to take any action that it determines to be necessary or
appropriate to cause the Company to cornply with any Federal, state, local and foreign withholding
requirement with respect to any payment, allocation or Distribution by the Company to any Member or
other Person. All amounts so witldleld, and, in the manner determined by the Management Board, in its
sole and absolute discretion, amounts withheld with respect to any payment, allocation or distribution by
any Person to the Company, shall be treated as Distributions to the Members under the applicable
provisions of this Agreement. If ally such withholding requirement with respect to any Member exceeds
the amount distributable to such Member under this Agreement, or if any withholding requirement was not
satisfied with respect to any item previously allocated, paid or distributed to such Member, such Member
or any successor or Assignee with respect to such Member's Membership Interest, hereby indemnifies and
agrees to hold harmless the Tax Matters Partner, the Management Board, the other Members and the
Company for such excess or amount or such amount required to be withheld, as the case may be, together
with any applicable interest, additions or penalties thereon.

Restrictions on Distributions. The foregoing provisions of this Article 8 to the contraq~
8.6
notwithsta~~din&
no Distributions to the Members shall be made (a) if such Distributions would v~olateany
law, rule, regulation, order or directive of any Governmental Body then applicable to the Cornpiny, (b)
other than Mandatory Tax Distributions pursuant to Section S.l(bl, to the ex<ent the Managenlent Board, in

its discretion as a Major Board Decision, determines that any amount otherwise distributable should be
retained by the Company to pay, or to establish Reserves for the payment of, any liability or obligation of
the Company, whether liquidated, fixed, contingent or otherwise, or to hedge an existing investmelit, or (c)
to the extent that the Management Board, i i ~its discretion as a Major Board Decision, determines that the
Distributable Cash available to the Company is insufficient to permit such Distribution.
8.7

Allocation of Net Profits and Net Losses.

Allocations Not Resulting from a Sale of Company Property. The Net Profit
(a)
or Net Loss for any fiscal year of the Company, after giving effect to the special allocations set forth in
Sections 8.8 and 8.9, tile Net Profit or Net Loss for any fiscal year of the Company (excluding Net Profits
or Net Losses resulting from a Sale, exchange, involuntary conversion, condemnation or other disposition
of Company Property) shall be allocated (i)first, 50% to the Investor and 50% to Jerry Lee Losee, JoCarol
Losee and the other Members, if any, in proportion to their respective Percentage Interests; and (ii)
thereaffer, to the Members in proportion to their respective Percentage Interests in the Company.

!
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Allocations Resulting From a Sale of Company Property. All Net Profits and
(h)
Net Losses arising out of the Sale of Company Property shall be allocated as follows:

"'..,

>J>,

(i)
Any Net Loss realized by the Company from the Sale, exchange,
involuntary conversion or other disposition of Company Property (the "Loss on Sale") shall be allocated
as follows:

I
First, proportionately to those Members having positive Capital
(A)
Account balances until all positive Capital Account balances have been reduced to zero; and

Thereafter, any remaining Loss on Sale shall be allocated to the
(B)
Members in accordance with their respective Percentage Interests in the Company.
Any Net Profit realized by the Company from the Sale, exchange,
(ii)
or other disposition of Company Property (the "Gain 011 Sale")
involuntary conversion, condemnatio~~
shall be allocated as follows:
First, 50% to the Investor and 50% to Jerry Lee Losee, JoCarol
(A)
Losee and the other Members, if any, in proportion to their Percentage Interests in the Company,
until the Investor's Capital Account balance equals the excess, if any, of its aggregate Capital
Contributions to the Company over the amount of Sale Proceeds and Distributions of Distributable
Cash (excluding Mandatory Tax Distributions), plus the Investor's Preferred Return, previously
distributed to the Investor;
Sccofzd, proportionately to the Members having negative Capital
(B)
Accou~lt balances (determined prior to any distribution under Section 8.3 above which is
attributable to Gain on Sale) in proportion to such negative balances until they are increased to
zero;

Titereafter. to the Members in proportion to their respective
(C)
Percentage Iiiterests in the Company.

8.8
Special Allocations. The following special allocations shall be made for any Fiscal Year
of the Company in the following order:
Minimum Gain Chargeback. If there is a net decrease in Company Minimum
(a)
Gain during any Fiscal Year, each Member shall be specially allocated items of Company income and gain
for such year (and, if necessary, subsequent years) in an amount equal to such Person's share of the net
decrease in Company Minimum Gain, determined in accordance with Regulation Sectioiis 1.704-2(f) and
1.704-2(g)(2). The items to be so allocated, and the manner in which those items are to be allocated among
the Members, shall be determined in accordance with Regulation Sectioiis 1.704-20 and 1.704-2(j)(2).
This Section 8.8fa) is intended to satisfy the miilimu~ngain chargeback requirement in Regulation Sectioii
1.704-2(f) and shall be interpreted and applied accordingly.
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Member Minimum Gain Chargeback. If there is a net decrease in Member
(h)
Minimum Gain during any Fiscal Year, each Member who has a share of that Member Minimum Gain,
determined in accordance with Regulation Section 1.704-2(i)(5), shall be specially allocated items of
Company income and gain for such year (and, if necessary, subsequent years) in an amount equal to such
Person's share of the net decrease in Member Minimum Gain, determined in accordance with Regulation
Sections 1.704-2(i)(4) and 1.704-2(i)(5). The items to be so allocated, and the manner in which those items
are to be allocated among the Members, shall be determined in accordance with Regulation Sections
1.704-2(h)(4) and 1.70426)(2). This Section 8.8(b) is intended to satisfy the minimum gaiii chargeback
requirement in Regulation Section 1.704-2(i)(4) and shall be interpreted and applied accordingly.
Qualified Income Offset. In the event that any Member unexpectedly receives
(c)
any adjustments, allocations, or distributions described in Regulation Sections 1.704-(l)(b)(2)(ii)(d)(4), (9,
or (6), items of Company income and gain shall be specially allocated to such Person in an amount and in
a manner sufficient to eliminate as quickly as possible, to the extent required by Regulation Sectioii
1.704-(l)(b)(2)(ii)(d), the Deficit Capital Account of the Member (which Deficit Capital Account shall be
determined as if all other allocations provided for in this Article 8 have been tentatively made as if this
Section 8.8(cl were not in this Agreement).
(d)
Nonrecourse Deducations. Nonrecourse Deductions shall be allocated among
the Members in accordance with their respective Percentage Interests.
(e)
Member Nonrecourse Deductions. Any Member Nonrecourse Deductions shall
be specially allocated among the Members in accordance with Regulation Section 1.704-2(i).
8.9

Corrective Allocations

I

Allocations to Achieve Economic Agreement. The allocations set fort11 in
(a)
Section 8.8 are intended to comply with certain regulatory requirements under Code Sectioii 704(b). The
Members intend that, to the extent possible, all allocations made pursuant to such Sections will, over the
Term of the Company, be offset either with other allocatio~lspursuant to Section 8.8 or with special
allocations of other items of Company income, gain, loss, or deduction pursuant to this Section 8.9(al.

Accordingly, the Tax MattersMember is hereby authorized and directed to make'off~ettin~
allocations of
Company income, gain, loss, or deduction under this Section 8.9(a) in whatever manner the Tax Matters
Member determines is appropriate so that, after such offsetting special allocations are made, the Capital
Accounts of the Members are, to the extent possible, equal to the Capital Accounts each would have if the
provisions of Section 8.8 were not contained in this Agreement and all income, gain, loss, and deduction
of the Company u7ereinstead allocated pursuant to Section 8.7.
Waiver of Application of Minimum Gain Chargeback. The Tax Matters
(b)
Member sl~allrequest from the Commissioner of the Internal Revenue Senrice a waiver, pursuant to
Regulation Section 1.704-2(f)(4), of the minimum gain chargeback requirements of Regulation Section
1.704-2(f) if the application of such minimum gain chargeback requirement would cause a permanent
distortion of the economic arrangement of the Members, as reflected in Section 8.7.
8.10

Other Allocation Rules.

General. Except as otherwise provided in this Agreement, all items of Company
(a)
income, gain, loss, deduction, and any other allocations not otherwise provided for shall he divided among
the Members in the same proportions as they share Net Profits or Net Losses, as the case may be, for the
year.
Allocation of Recapture Items. In making any allocation among the Members of
(b)
income or gain from the sale or other disposition of a Colnppat~yasset, the ordinary iilconle portion, if any,
of such incoine and gain resulting from the recal~tureof cost recovery or other deductions shall be
allocated among those Members who were previously allocated (or whose predecessors-in-interest were
previously allocated) the cost recovery deductions or other deductioils resulting in the recapture items, in
proportion to the amount of such cost recovery deductions or other deductions previously allocated to
them.
(c)
Allocation o f Excess Nonrecourse Liabilities.
Solely for purposes of
determining a Member's proportionate share of the "excess nonrecourse liabilities" of the Company within
the meaning of Regulation Section 1.752-3(a)(3), the Members' interests in the Company's profits shall be
allocated among the Members in accordance with their respective Percentage Interests.
Allocations in Connection wit11 Varying Interests. If, during a Company Fiscal
(d)
Year, there is (i) a permitted transfer of a Membership Interest or Economic Interest under this Agreement
during a Company fiscal year or (ii) the admission of Additional Members, then Net Profit, Net Loss, each
item there06 and all other tax items of the Company for such period shall he divided and allocated among
the Members and Econon~icInterest Holders by taking into account their varying interests during such
Fiscal Year in accordance with Code Section 706(d) and using any conventions permitted by law and
selected by the Tax Matters Member.
Organization Expenses. The Tax Matters Partner may, in its sole and absolute
(e)
discretion, allocate Organization Expenses as defined for purposes of section 709(a) of the Code (and, to
the extent necessary, an)/ other items in lieu thereof) to the Capital Accouilts of the Members so that, as
nearly as possible, the cumulative amount of such Organization Expenses (and such other items in lieu
thereof) allocated with respect to each Membership Interest is the same amount.

8.11

Determination of Net Profit or Net Loss

Computation of Net Profit or Loss. The "Net Profit" or "Net Loss" of the
(a)
Company, for each Fiscal Year or other period, sl~allbe an amount equal to the Company's taxable income
or loss for such period, determined in accordance with Code Section 703(a) (and, for this purpose, all items
of income, gain, loss or deduction required to be stated separately pursuant to Code Section 703(a)(I),
including income and gain exempt from federal income tax, shall be included in taxable income or loss)
adjusted as provided in Section 8.1 1(h).
Adjustments to Net Profit or Net Loss. For purposes of computing Net Profit or
(b)
Net Loss on the disposition of an item of Company Property or for purposes of determining the cost
recovery, depreciation, or amortization deduction with respect to any Property, the Company shall use
such Properly's book value determined in accordarlce with Regulation Section 1.704-l(b). Consequently,
each Properly's book value shall be equal to its adjusted basis for federal income tax purposes, except as
follows:
The initial book value of any Property contributed by a Member to the
(i)
Company shall be the gross fair market value of such Property at the time of contribution;
The book value of all Coinpany Properties may be adjusted to equal their
(ii)
respective gross fair market values, as determined by the Tax Matters Member as of the followillg
times: (i) in connection with the acquisition of a11 interest in the Company by a new or existing
Member for more than a de minimis Capital Contribution, (ii) in counection with the liquidation of
the Company as defined in Regulation Section 1.704-(l)(b)(2)(ii)(g), or (iii) in connection with a
more than de minimis distribution to a retiring or a coiltinuing Member as consideration for all or a
portion of his or its interest in the Company. In the event of a revaluation of any Company assets
hereunder, the Capital Accounts of the Members shall he adjusted, including continuing
adjustments for depreciation, to the extent provided i11Regulation Section 1.704-(1)(6)(2)(iv)(f);
If the book value of an item of Company Property has been determined
(iii)
pursuant to this Section 8.11(h), such book value shall thereafter be used, and shall thereafter be
adjusted by depreciation or amortization, if any, taken into account with respect to such Property,
for purposes of coinputing Net Profit or Net Loss.
Items Specially Allocated. Notwithstanding any other provision of this &&B
(c)
8.11, any items that are specially allocated pursuant to Sections 8.8 or 89 shall not be taken into account in
winputing Net profit or Net Loss.
8.12

Mandatory Tax Allocations Under Code Section 704(c)

Tax Allocations. In accordance with Code Section 704(c) and Regulation Section
1.704-3, income, gain, loss and deduction with respect to any Property contributed to the capital of the
Company shall, solely for tax purposes, be allocated among the Members so as to take account of any
variation between the adjusted basis of such Property to the Company for Federal income tax purposes and
its initial book value computed in accordance with subparagraph (i) of Section 8.lllb). Prior to the
(a)

contribution of any Property to the Company that has a fair market value that differs from its adjusted tax
basis in the hands of the contributing Member on the date of contribution, the Tax Matters Member shall
designate the allocation method to be applied with respect to that Property under Regulation Section
1.704-3. Unless otherwise determined by the Management Board, the allocation method to be used by the
Company shall be the traditional method under Reg. 1.704-3(b).
Book Value Adjustments. If the book value of any Company Property is
(b)
adjusted pursuant to subparagraph (ii) of Section 8.1l(b), subsequent allocations of income, gain, loss and
deduction with respect to such Property shall take account of any variation between the adjusted basis of
such Property for Federal income tax purposes and its book value in the same manner as under Code
Section 704(c). The allocation method shall be the traditional method under Regulation Section 1.704-3(b)
wit11 respect to such revalued Property.
Allocations pursuant to this Section 8.12 are solely for purposes of Federal, state, and local taxes
and shall not affect, or in any way be taken into account in computing, any Member's Capital Account or
share of Net Profit, Net Loss, or other items as computed for book purposes, or Distributions pursuant to
any provision of this Agreement.
ARTICLE 9 - TRANSFER O F INTERESTS

9.1
General. Except as otherwise expressly provided in this Agreement, no Member shall
have the right to Transfer all or any part of its Membership Interest, unless (a) such Transfer is a Permitted
Transfer, as defined in Section 9.2 below, or (b) such Transfer is otl~erwisecarried out in accordance with
the provisions ofthis Agreement. All attempted Transfers in violation of the terms of this Agreement shall
be void ab initio. Each Member hereby acknowledges the reasonableness of the restrictions on Transfers
of Membership Interests imposed by &is Agreement in view of the Company's puvoses and tile
relationship of the Members. Accordingly, the restrictions on Transfer contained herein shall be
specitically enforceable.
9.2
Permitted Transfers. Notwithstanding anything to the contrary contained in this
Agreement, (i) an individual Member, the estate of a deceased Member or attorney-in-fact or guardian of a
mentally incompetent Member, may Transfer any or all of his Economic Interest to one or more Family
Members of such Member (each, a "Family Tra~tsfer"); and (ii) a Member which is a coiyoration, limited
partnership, limited liability company or other entity may transfer any or all of its Membership or
Economic Interest to one or more of its equity holders (each, an "Enti[l~ Transfer")(a Family Transfer and
Entity Transfer, are referred to herein as "Permitted Traitsfers"); provided, however, (i) such Permitted
Tra~~sfer
must satisf) the Conditions of Transfer set forth in Sectio11 9.3 below, and (ii) such Permitted
Transferee shall not be admitted as a Member for purposes of political or "voting" power ullless and until
such Person is approved by the Management Board in accordance with Article 11. in the event any
successor in interest is not approved as a Member, sucli successor shall he deemed to be an Ecoliomic
Interest Holder as provided herein.
9.3

Transfers of Economic Interests.

Conditions of Transfer. A Member may Transfer all or any portion of, or any
(a)
interest or rights in, the Member's Economic Interest if each of the following conditions ("Cottditions of
Tratzsfer") is satisfied:
the Transfer may be accomplished without registration, or similar process,
(i)
under Federal and state securities la~vs;
the transferee delivers to the Company a written agreement to be bound
(ii)
by all of the terms and conditions of this Agreement, including without limitation, this Article 9;
the Transfer will not result in the termination of the Company pursuant to
(iii)
Section 708 of the Code;
(iv)
the Transfer will not result in the Company being subject to the
Investment Compa~lyAct of 1940, as amended;
the transferor or the transferee delivers the following information to the
(v)
Company: (A) the transferee's taxpayer identification number; and (B) the transferee's initial tax
basis in the transferred Economic Interest; and
(vi)

the transferor complies with the provisions set forth in Section 9.4 below.

Economic Interest Holder Status. If the Conditions ofTransfer are satisfied, the
(b)
Member may Transfer all or any portion of the Member's Economic Interest. The Transfer of an
Economic Interest pursuant to this Section 9.3 shall not result in the Transfer of any of the transferor's
other Membership Interest rights, including, without limitation, voting or consensual rights. The transferee
of the Economic Interest shall have no right to: (i) become a Member; (ii) exercise any Membership
Interest rights other than those specifically pertaining to the ownership of an Econo~nicInterest; or (iii) act
as a11 agent of the Company.

9.4
Rights of First Refusal. Each of the following occurrences wit11 respect to a Mcmber
shall constitute an "Eve~ztof Offer":
(a)

Bankruptcy. Any Event of Bankruptcy;

Voluntary Offer. The voluntary offer by a Member to sell some or all of his or
(b)
its Membership Interest or Economic Interest to the Company or to the other Members, which shall be
evidenced by written notice to the Company and all other Members (a "Volitntarjl Offer"); or
Third Party Offer. The proposal by a Member to Transfer some or ail of his or
(c)
its Membership Interest or Economic Interest to any Person not a Member, other than pursuant to a
Permitted Transfer, evidenced by written notice delivered to the Company and all other Members, which
notice includes the written offer received by the Member and which written offer must be bona fide,
itemize each of the material terms and conditions upon which the offer is made and reasonably evidence
the buyer's willingness and actual ability to close on the proposed transaction within ninety (90) days of
the date of the written offer (a "TlzirdParfy O w ' ) .

9.5
Offered Interest. The term "Offered Interest" shall mean all of the Meinbership Interest
or Economic Interest owned by a Member as to whom an Event of Offer has occurred (which Member, or
such Member's estate, trustee or other successor or assign, is referred to as the "Offeror'?.
Notwithstanding anything to the contrary contained in this Agreement, any and all rights of the Company
arising under Section 9.7(a) as a result of the occurrence of an Event of offer may be waived only by the
Management Board.
9.6

4,'7
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Options to Purchase

Company Option. Upon the occurrence of any Event of Offer, the Offeror shall
(a)
immediately notify the Company and each Member of such occurrence and the Compauy shall have the
exclusive option to purchase all or pa* of the Offered Interest at the price determined under Section 9.7(a)
below (the "Cornparty Optiorz"). The Company Option may be exercised by the Company delivering
written notice to the Offeror within 30 days (the "Co~npanyOptioiz Period") aRer the date on which the
Company receives actual notice of
(i)

if arising out of a Voluntary Offer, the Event of Offer;

if arising out of a Third Party Offer and the consideration underlying such
(ii)
proposal consists entirely of cash, the Event of Offer;
if arising out of a Third Party Offer including non-cash consideration, the
(iii)
determination by the Appraisers pursuant to Section 9.71a) of the fair market value of any noncash consideration included in the Third Party Offer; a i d
if the Event of Offer is an Event of Bankruptcy, the determination by the
(iv)
Appraisers pursuant to Section 9.7{a) of the fair market value of the Company.
7he written notice delivered by the Company shall confirm the Company's illtent to
exercise the Company Option at~dto acquire all or a portion of the Offered Interest and shall detail each of
the material terms and conditions (as set forth in the Third Party Offer, if applicable) upon which the sale
shall occur. If the Company timely exercises the Company Option, the sale and purchase of the Offered
Interest as to which such option is exercised shall be closed within 90 days afler the date of such written
notice of exercise at the price determined pursuant to Section 9.7(a) below.
Member Option. If the Co~npanyelects not to exercise the Company Option, or
(b)
esercises said option with respect to only part of the Offered Interest, it shall so notify the other Members
no later than ten (10) days afZer the expiration of the Company Option Period. Each such other Member
shall tileu have the option (the "Member Optiorz"), exercisable by written notice to the Company (which
notice the Company shall promptly forward to the Offeror), no later than ten (10) days after such
notification of non-exercise by the Company or expiration of the earlier 10-day period, if such notice is not
given, to purchase that proportion of the remaining Offered Interest that the Percentage Interest owned by
sucll Member bears to the Percentage Interests owned by all other Members electing to purchase the
remaining Offered Interest, at the price determined pursuant to Section 9.7(a). The written notice
delivered by the Member shall confirm the Member's intent to exercise the Member Option and to acquire

all or a portion of the Offered Interest and shall detail each of the material terms and conditions (as set
forth in the Third Party Offer, if applicable) upon which the sale shall occur. If any sucll other Member
duly exercises the Member Option, the sale and purchase, at the price determined pursuant to
of the Offered interest as to which such Member Option is exercised, shall be closed within 90 days
after the date of the written notice of exercise of the Member Option by such Member.

m,
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Sale. If neither the Company nor the other Members elect to purchase all of the
(c)
Offered Interest or fail to consummate such purchase in accordance with this Agreement, then, subject to
the other Members' Co-Sale Rights described in Article 10 below, the Offeror arising out of at1 Event of
Bankruptcy or a Third Party Offer (but not a Voluntary Offer) may, during the 90-day period beginning on
the date the Member Option expires or the date set for closing and sale, as applicable, sell or otherwise
transfer the Offered Interest not so purchased (and, as to a Third Party Offer, only in accordance with the
temls and conditions set forth in the applicable notice). If the purchase and sale of the Offered Interest
does not close within such 90-day period, then the Offered Interest shall once again be subject to the
Company Option and Member Option provided in this Section 9.6 and the other Members' Co-Sale Rights
provided in Article 10 below.
9.7

Purchase Price; Appraisal; Closing.

Purchase Price. The price to he paid for any Offered Interest sold and purchased
(a)
pursuant to this Agreement shall be the appropriate pro rata share (without discounts for marketability or
minority interest but adjusted as appropriate if the Membership Interest or Economic Interest being sold is
less than the entire Offered Interest) of the h i r market value of the underlying assets, less the liabilities, of
the Company as of the last day of the calendar month coinciding wit11 or next preceding the date of
occurrence of an Event of Offer under Section 9.4 above (the "Valuutio~zDate"), and in accordance wit11
the Uniform Standards of Professioilal Appraisal Practice, the Requirements of the Code of Professional
Ethics and Standards of the Professional Appraisal Practice of the American Institute of Appraisers; except
that (i) in the case of a Third Party Offer, the purchase price of the Offered Interest shall be equal to tile
fair market value of all consideration included in the Third Patty Offer (adjusted as appropriate if the
Membership Interest or Economic Interest being purchased and sold is Less than the entire Offered
.Interest), a11d (ii) in the case of a Voluntary Offer, the purcl~aseprice of the Offered Interest shall be as
agreed upon by the Offeror and (x) the Company, provided such price is approved by the Management
Board, to the extent the Offered Interest is purchased by the Company, and (y) the other Member(s), to the
extent tl~atthe Offered Interest is purchased by another Member.
Appraisal. Unless otherwise agreed by the parties, the fair market value of the
(b)
underlying assets of the Company as of the Valuation Date or, in the case of a Third Party Offer, the fair
rnarket value of any non-cash consideration included in the Third P a ~ t yOffer, shall be determined by
appraisal as hereinafter provided. Within fifteen (15) days after the later of the date of (i) the Event of
Offer or (ii) the date on url~iclichthe Company receives actual notice of the Event of Offer, the purchaser and
seller of the Offered Interest shall each appoint an appraiser (an "Appraiser") to determine the fair market
value of the ~ o m ~ a n ~assets
' s ' (or, in the case of a Third Party Offer, the fair market value of any
consideration other than cash included in the Third Party Offer). If the two Appraisers agree upon such
value, they shall jointly render a single written report setting forth their determination of value, which sl~all
be binding on the parties. If the two Appraisers calulot agree upon such fair market value determination,
they each shall render a separate written report and shall appoint a third Appraiser, who shall determine the

fair market value of the Company's assets (or, in the case of a Third Party Offer, the fair market value of
any non-cash consideration included in the Third Party Offer) and render a written report of such
Appraiser's opinion thereon. The Ezir market value determination contained in the aforesaid joint written
report or written report of the third Appraiser, as the case may be, shall be binding upon the parties;
provided however, that if the fair market value determination contained in the report of the third Appraiser
is more than the higher of the first two appraisals, the higher of the first two appraisals shall govern; and,
provided further, that if the fair market value determination contained in the report of the third Appraiser
is less than the lower of the first two appraisals, the lower of the first two appraisals shall govern. Each
party shall pay the fees and other costs of the Appraiser appointed by such party, and the fees and other
costs ofthe third Appraiser shall he shared equally by both parties. The determination of fair market value
made pursuant to this Agreement shall, in the absence of gaud, collusion or any form of corruptioiz, he
conclusive, and the Company and the Appraisers shall be free from any and all liability resultant from such
determination. Notwithstanding anything in this Agreement to the contrary, in the event that a Third Party
Offer includes consideration other than cash, the Offeror and the Company shall promptly provide to the
Appraisers all information requested by the Appraisers that is reasonably required to value such non-cash
consideration. Such information shall be provided to the Appraisers within 15 days of the date of the
written request for same by the Appraisers.
Closing. Closing of the purchase and sale of an Offered Interest to the Company
(c)
or to another Member pursuant to this Agreement shall be at the offices of the Company, at a time
specified by the Company or Member, as appropriate, during regular business hours and on a Business
Day specified by the Company or Member, as appropriate, within 90 days after the date of written notice
of exercise of the Company Option (in the case of a purchase by the Company) or 90 days after the date of
written notice of exercise of the Member Option (in the case of a purchase by a Member), or at such other
place, time and date as the parties to the purchase and sale shall muhlally agree. At closing, the purchase
price of any Offered Interest sold and purcl~asedpursuant to this Agreement shall be paid by the
purcllaser(s) to the seller(s) in cash or by certified or cashiers' check.
Effective Date of Sale. Except to the extent otherwise required by applicable law
(d)
and subject to Section 9.2, the Offered Interest to be purchased and sold under this Agreement shall be
deemed purchased and sold as of the date of closing.
Execution of this Operating Agreement by Transferee. Notwithstanding anything to
9.8
the contrary contained in this Agreement, no Transfer of an Offered Interest that is otherwise permitted by
this Agreement will be valid unless and until the transferee(s) of such Offered Interest (if he or the)! have
not previously agreed in writing to be bound by the terms and conditions of this Agreement) have executed
and delivered to the Company an addendum to this Agreement agreeing to be bound by the terms and
conditions hereof,

9.9
Voting on Company Option. The exercise of the Company Option by the Cornpany
must be approved by the Management Board, excluding those Board men~herselected by the Member who
is the Offeror; and after such approval, the Management Board is authorized and directed to consummate
the exercise of the Company Option.
9.10
Approval of Transferees as Members. No Persons to whom or to which a Membership
Interest has been transferred shall be a Member for purposes of political or "voting" power, unless and

until such Person is approved as a Member by the Management Board in accordance with Article I I . In
the event any such successor in interest is not approved as a Member, such successor shall be deemed and
Economic Interest Holder, and shall only be entitled to the economic rights attributable to the Economic
Interest so transferred as permitted hereunder. Notwithstanding anything to the contrary contained in this
Agreement, any Member that is subject to an Event of Bankruptcy shall have no political or "voting"
power as a Member unless and until such political or "voting" power is reinstated by the Management
Board.
ARTICLE 10 - CO-SALE RIGI-XTS
10.1 Notice of Proposed Transfer. Upon receipt of notice of a Third Party Offer, as provided
in Section 9.6(a) above, in lieu of exercising the Member Option described above, the other Members may
elect to exercise their rights of co-sale contained herein ("Co-Sale Rights"). Each Member (other than the
Offeror) shall have the right, exercisable upon written notice to the Offeror (the "Exercise Notice") within
twenty (20) days after receipt of the notice of the Third Party Offer, to participate in the sale of the Offered
Interest on the same terms and conditions as set forth in the notice (including, without limitation, tlie same
purchase price and payment terms); provided, however, in no event sl~alla Member be required to accept
non-compete covenants, joint a i d several liability on broad represelltations and warranties with the
Offeror, or other terms and conditions unacceptable to financial investors in the ordinary course. Such
Exercise Notice shall indicate what portion of his or its Membership Interest the Member wishes to sell
under his or its right to participate. To the extent one or more Members exercise their Co-Sale Rights in
accorda~cewith the terms and conditions of this Article 10, the Membership I~iterestthat the Offeror may
sell in the transactio~ishall be correspondingly reduced.
1.0.2 Sale of Membership Interests. Each Member may sell all or any part of his or its
Membership Interest equal to the product obtained by multiplying (i) the Membership Interest covered by
the notice ofThird Party Offer by (ii) a fraction, the numerator of which is Membership Interest owned by
the Member at the. time of the proposed Transfer, and the denominator of which is the total Membership
Interests owned by the Offeror and all other Members at the time of the Transfer (the "Me~nber'sP r o Rata
Sltare"). By way of example, and not of limitation, if (A) the notice from the Offeror with respect to a
Tl~irdParty Offer covers a 25% Membership Interest, (B) the Member owns a 50% Membership Interest at
the time of Transfer, and (C) the Offeror and all Members as a group own a 100% Membership Interest in
the Company, then the Member's Pro Rata Share is equal to a 12.5% Membership Interest, all of wllich the
Member may sell pursuant to the Transfer Notice in accordance with this Article 10 (25% x %
(50%+100%) = 12.5%).

10.3 Exceptions from Right of Co-Sale The rights of co-sale set forth in this Artlcle 10 !viil
not be appl~cableto one or more Permitted Transfers, or to any transfer by Jerry Lee Losee & JoCarol
Losee of Membership Interests to Additional members which have been approved by tlie Management
Board in accordance with Article 11.
10.4 Closing of Sale and Payment. The Membership Interests subject to each Member's Coof the Transfer specified in,
Sale Rights shall be transferred to the proposed transferee in consu~ilmatio~~
and pursuant to the terms and conditions of, the notice of Third Party Offer; and the proposed traisferor
sliall concurre~itlytherewith remit to the Member that portion of the sale proceeds to which the Member is
entitled by reason of its participation in t l ~ eTransfer. To the extent that any proposed transferee prohibits

such assignment or otherwise refuses to purchase any Membership Interests Ero~nMembers electing to
exercise their Co-Sale Rights hereunder, the Offeror shall not sell to the proposed transferee all or any
portion of his or its Membership Interest unless and until, sitnullat~eouslywith such sale, the proposed
transferor purchases that Membership Interest from the other Members, determined in accordance with
Section 10.2 above, on the same terms and conditions as specified in the notice of Third Party Offer
10.5 No Adverse Effect on Rights. The exercise or non-exercise of the Co-Sale Rights of any
Member hereunder to participate in one or more sales of a Membership lnterest shall not adversely affect
such Member's rights to participate in subsequent sales of a Membership lnterest by that Offeror or any
other Offeror hereunder, pursuant to Section 10.1 hereof,
10.6 Election Not to Participate. If none of the other Members elect to participate in the
Transfer of the Offered Interest subject to the notice of Third Party Offer, the Offeror may, not later than
sixty (60) days following delivery of the notice of Third Party Offer to the Company and the otlzer
Members, enter illto an agreement providing for tile closing of tile Transfer of the Offered lnterest covered
by the notice within thirty (30) days of such agreement, on terms and conditions not more materially
favorable to the proposed transferee than those described in the notice of Third Party Offer. Any proposed
Transfer on terms and conditions materially more favorable than those described in the notice, as well as
any subsequent proposed Transfer of any additional Offered Interest by the Offeroi, shall again be subject
to the Co-Sale Rights of the other Members and shall require compliance by the Offeror with tlle
procedures described in this Article 10.
10.7
Prohibited Transfers. In the event that a Member should Transfer any Offered lnterest in
cot~traventionof the Co-Sale Rights of the other Members under this Article 10 (a "Prohibited
Tratzsfer"), each Member, in addition to suc11 other remedies as may be available at law, in equity or
otherwise under this Agreement, shall have the put optioil provided below, and the Offeror shall be bound
by the applicable provisions of such put option.

10.8 Put Option. In the event of a Prohibited Transfer, each other Member shall have the right
to sell to the Offeror effecting the Prohibited Transfer that Membership Interest each such Member would
have been entitled to Transfer to the proposed tralsferee under Section 10.2 hereof, bad tlie Prohibited
Transfer been effected pursuant to and in compliance \?'it11 the terms of this Aiticle 10 Such sale to the
Offeror shall be made on the following terms and cond~tions:

T l ~ eprice at. which the Membership Interests are to be sold to tlle Offeror shall be
(n)
equal to the price paid to the Offeror by the purchaser in the Prohibited Transfer. If the
con side ratio^^ for the Prohibited Transfer was other titan cash, the cash equivalent of such non-cash
consideration shall be determined in good faith by the Management Board. The Offeror shall also
d
including legal fees and expenses,
reimburse the other Members for any and all fees a ~ expenses,
incurred pursuant to the exercise or the attempted exercise of their Co-Sale Rights hereunder.
Witlriil ninety (90) days after the later of the date on which the Member (i)
(b)
received notice of the Prohibited Transfer or (ii) otherwise became aware of the Prohibited
Transfer, the Member shall, if exercising the put option created hereby, deliver to the Offeror
notice of the Member's put option electio~l.

The Offeror shall, upon receipt of the put option election by the Member pursuant
(c)
to this Section 10.8, pay to the Member the aggregate purchase price for the Membership Interest
and the amount of reimbursable fees and expenses, as specified in Section lO.S(a) above, in cash
or by other means acceptable to the Member.
10.9 Ability to Void Prohibited Transfer. Notwithstanding the foregoing provisions of this
Article 10, any attempt by a.Offeror to Transfer an Offered Interest in violation of this Article 10 hereof
shall be voidable at theoption of a majority in interest of the other Memhers, if the Members do not elect
to exercise the put option set forth in this Article 10, and the Company agrees it will not effect such a
Transfer nor will it treat any alleged transferee as the holder of a Membership or Economic Interest
without the written consent of a majority in interest of the other Members (excluding the Offeror).
ARTICLE 11 - ADDITIONAL MEMBERS; DISSOCIATION O F MEMBERS
11.1 Admissions Generally. No Person shall be admitted to the Company as an Additional
Member (other than the Initial Members) or as a Substitute Member, except in accordance with
11.2 or Section 11.3, respectively. Any purported admission which is not in accordance with this &t&
II shall be null and void a6 initio. Upon admission of any Additional or Substitute Member, or upon the
dissociation of any Member, the hooks and records of the Company, including, without limitatioil,
Schedule I hereto, shall be revised accordingly to reflect such admission or dissociation. Ur~lessotherwise
specifically agreed by the Management Board, it is acknowledged and understood by the Members that
any Membership Interests issued to any Additional Memhers, including without limitation those granted as
compensatiou to employees andor arising out of an exercise of option as described in 11.2(b),shall be
transferred solely by Jerry Lee Losee & JoCarol Losee subject to Section 11.2 below, and that only his
Membership Interest in the Company shall be diluted by the admission of any Additional Member or
Members.
11.2 Admission of Additional Members. A Person shall become an Additional Member
pursuant to the terms of this Agreement only if and when one of the followi~lgconditions is satisfied:
The Management Board, in its sole discretion as a Major Board Decision,consents
(a)
to such admission; or
The Management Board receives a signed and completed counterpart signature
(b)
page to this Agreement and such other instrumellts as the Managelneut Board may request, all of
which are in fonn and substance satisfactory to tile Management Board, as determined in its sole
and absolute discretion.
11.3 Accounting. No Additioual Member shall be entitled to any retroactive allocation of any
income, gain, loss or deduction of the Company. The Management Board may, at the time an Additional
Member is admitted, close the Company books (as though the Company's tax year had ended) or make pro
rata allocations of income, gain, loss or deduction to an Additional Member for that portion of the
Company's tax year in which such Member was admitted in accordance with the provisions of Code
Section 706(d) and the Regulations thereunder.
11.4

Admission of Economic Interest Holder as Substitute Member. An Economic Interest

Holder of all of a Member's Econolnic lnterest in the Company may be admitted as a Substitute Member
and admitted to all Membership Interest rights of the Member who initially assigned the Membership
lnterest only if any when each of the following conditions is satisf ed:
(a)
The Board receives written instruments (including, without limitation, such
Economic Interest Holder's consent to be bound by this Agreement as a Member) that are in form
and substance satisfactory to the Management Board, as determined in its sole and absolute
discretion;
Such Economic Interest Holder shall have paid to the Company the amount
(b)
determined by the Management Board to be equal to the costs and expenses incurred in conllection
with such assignment, including, without limitation, costs incurred in preparing and filing such
amendments to this Agreelnent as may be required;

The Management Board consents to such admission as a Major Board Decision,
(c)
which consent may be given or withheld in its sole and absolute discretion;

b'
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If required by the Management Board in its sole and absolute discretion, such
(d)
Econolnic Interest Holder shall execute and swear to an instrument by the terms of wl~ichsuch
Person acknowledges that the relevant Membership Interest has not been registered under the 1933
Act, or any applicable state securities laws, and covenants, represents and warrants that such
Assignee acquired the relevant Membership Interest for investment only and not with a view to the
resale or distribution thereof; and
Such Economic Interest 13older shall furnish the Management Board with such
(e)
other similar information as the Management Board may reasonably request.
If admitted pursuant to the foregoing, the Substitute Member shall have all the rights and powers
and is subject to all the restrictions and liabilities of the Member originally assigning the Membership
Interest. The admission of a Substitute Member, shall not release the Member originally assigning the
Menlbership Interest from any liability or obligation to the Company that may have existed prior to the
approval.
11.5

Dissociation.

Events of Dissociation. A Person shall cease to be a Member upon the happening
(a)
of any of the following events:

(i)

An Event of Bankruptcy with respect to the Mernber;

111the case of a Member who is a natural person, the death of the Member,
(ii)
or the entry of an order by a court of competent jurisdiction adjudicating the Member incompetent
to manage the Member's personal estate;
In the case of a Member who is acting as a Member by virtue of being a
(iii)
trustee of a trusf the termination of the trust (but not merely the substitutioli of a new trustee);

In the case of a Member that is a separate Entity other than a corporation,
(iv)
the dissolution and commencement of winding up of the separate Entity;

In the case of a Member that is a corporation, the filing of a certificate of
(v)
dissolution, or its equivalenf for the corporation or the revocation of its charter; or
In the case of an estate, the distribution by the fiduciary of the estate's
(vi)
entire Membership Interest in the Company.
Effect of Dissociation. Upon any Member ceasing to be a Member pursuant to
(b)
Section 11.5(a) above, such Member or its successor-in-interest shall become an Economic Interest Holder
as to its Economic (but not Membership) Interest, entitled to receive the Distributions and allocations of
income, gain, loss, deduction and expense to which such Member would have been entitled, but shall not
be entitled to exercise any of the other rights of a Member in, or have any duties or other obligations of a
Member with respect to, such Membership Interest. Such Member shall have no right to a retum of its
Capital Contribution.
ARTICLE 12 - DISSOLUTION AND WINDING UP
12.1 Dissolution. The Company shall be dissolved upon the occurrence of any of the
following events (a "Dissolution Event"):
(a)

Expiration of Term. Upon expiration of the term specified in Section 1.4

(b)

Determination by Members. The the Majority Vote of the Members to dissolve

(b)

Judicially. The entry of a decree of judicial dissolution under Section 53-643 of

hereof.
the Compa~ly.
the Act.
Notwithstanding anything in Section 53-642 of the Act to the contrary, to the maximum extent
permitted by law, the Dissolution Events are the exclusive events that may cause the Company to dissolve,
and Lhe Company shdll rot dissolve prior to the occurrel~ceof a Dissolution Event, including, without
limitation, upon the retirement, Bankruptcy, insolvency, liquidation, dissolution, insanity, expulsion, death,
incapacity or adjudication of the incompetence of a Member.

12.2 Liquidation and Termination. Upon the happening of any of the Dissolution Events
specified in Section 12.1, the Management Board (or if there is no Management Board, a Majority Vote of
the Members) shall appoint a liquidator (the "Liquidator"), who may or may not be an agent or
representative of a Member. The Liquidator shall proceed diligently to wind up the affairs of the Company
and make final distributions as provided in this Agreement and in the Act. The costs of liquidation shall be
borne as a Company expense. Until final distribution, the Liquidator shall continue to operate the
Company properties with all of the power and authority of the Members. The steps to be accomplished by
the Liquidator are as follows:

Accounting. As promptly as possible after dissolution and again after final
(a)
liquidation, the Liquidator shall cause a proper accounting to be made of the Conipany's assets, liabilities
and operations through the last day of the calendar month in which the dissolution occurs or the final
liquidation is complete4 as applicable.
Notice. The Liquidator shall cause the notice described in Section 53-648 of the
(b)
Act to be mailed to each known creditor of and claimant against the Coinpany in the manner described in
such Section 53-648.
Winding Up, Liquidation and Distribution of Assets. The Liquidator shall sell
(c)
or otherwise liquidate all of the Company's assets as promptly as practicable (except to the extent the
Members may determine to distribute any assets to the Members and Assignees in kind) and shall apply
the proceeds of such sale and the remaining Company assets in the following order of priority
Members;

(i)

First, to payment and discharge of claims of all creditors who are not

Secorzd, to payznent and discharge of the claims of all creditors of the
(ii)
Company who are Members;

Third, to establish any Reserves that the Liquidator deems reasonably
(iii)
necessary for contingent or unforeseen obligations of the Company and, at the expiration of such
period as the Liquidator shall deem advisable, the balance then remaining in the manner provided
in subparagraph (iv) below; and
Fourth, by the end of the taxable year in wluch the liquidation occurs (or,
(iv)
if later, within ninety (90) days after the date of such liquidation), to the Members in accordance
with the provisions of Section 8.3 of this Agreement.

12.3

Pntentionally Deleted.]

Purchase of Company Assets. Except as provided in Section 12.3 above, any Member
shall have the right to bid on any sales of assets of the Co~npanymade pursuant to this Article 12.
12.4

12.5 Allocation of Net Profit and Loss in Liquidation. The allocation of Net Profit, Net Loss
and other items of the Company following the date of dissolution, including but not limited to gain or loss
upon the sale of all or substantially all ofthe Company's assets, shall be determined In accordance with the
provisions of Article 8 and shall be credited or charged to the Capital Accounts of the Members in the
sane manner as Net Profit, Net Loss, and other items of the Company would have been credited or
charged if there were no dissolution and liquidation.
12.6 No Obligation to Restore Negative Capital Account Balance on Liquidation.
Notwithstanding anything to the coiltrary in this Agreement, upon a liquidation within the meaning of
section l.704-l(b)(2)(ii)(g) of the Regulations, if any Member has a negative Capital Account balance
(after giving effect to all contributions, distributions, allocations and other Capital Account adjustments for

all taxable years, including the year during which such liquidation occurs), such Member shall have no
obligation to make any Capital Contribution to the Company, and the negative balance of such Person's
Capital Account shall not be considered a debt owed by such Member to the Company or to any other
Person for any purpose whatsoever.
12.7 Articles of Dissolution. On completion of the distribution of Company assets as provided
in this Article 12, the Company shall be deemed terminated, and the Liquidator (or such other Person or
Persons as the Act may require or permit) shall file Articles of Dissolution with the Secretary of State of
the State of Idaho, cancel any other filings made, and take such other actions as may be necessary to
terminate the Company in accordance with the provisions of the Act.
12.8 Return of Capital Contributions Nonrecourse to Other Members. Except as provided
by law or as expressly provided in this Agreement, upon dissolution each Member shall look solely to the
assets of the Company for the return of its Capital Contribution. If the Company Property remailling after
the payment or discharge of liabilities of the Company is insufficient to return the Capital Contributions of
the Members, 1x0 Member or Assignee shall have recourse against any other Member.

12.9 No Action for Dissolution. The Members acknowledge that irreparable damage would be
done to the goodwill and reputation of the Compmy if any Member should bring an action in court to
dissolve the Company under circumstances where dissolution is not required by Section 12.1. This
Agreement has been drafted to provide fair treatment of all parties and equitable payment in liquidation of
the Company. Accordingly, except for their duties to liquidate the Company as required by this
12, each Member hereby waives and renounces its right to initiate legal action to seek the appointment of a
receiver or trustee to liquidate the Company or to seek a decree of judicial dissolution of the Company on
the ground that (a) it is not reasonably practicable to carry on the business of the Company in confol-mity
with the Articles or this Agreement, or (b) dissolution is reasonably necessary for the protection of the
rights or interests of the complaining Member. Damages for breach of this Section 12.9 shall be monetary
Damages only (and not specific performance), and the Damages may be offset against Distributions by the
Company to wl~icllsuch Member would otherwise be entitled.
ARTICLE 13 - EXCULPATION AND INDEMNIFICATION
13.1 Definitions. For purposes of this Article 13, each of the following terms shall have the
meaning ascribed to suc11 term in this Section 13.1.

Covered Person. The term "Covered Person" means and includes any of the
(a)
following Persons: (i) any former, current or future Board Member; (ii) any former, current or future Tax
Matters Partner; (iii) any former, current or future Member; or (iv) any former, current or future affiliate,
trustee, tiustor, beneficiary, member, manager, partner, shareholder, director, officer, employee,
representative, legal counsel, or agent of the Company, any Affiliate of the Company or any of the Persons
listed in clauses (i), (ii) or (iii).
Proceeding. The term "Proceeding" means and includes any threatened, pending
(b)
or completed demand, mediation, arbitration, suit, cause of action, action or other proceeding, whether
civil, criminal, administrative or investigative in nature, to which a Covered Person is a party or in which a
Covered Person is otherwise involved. Without limiting the generality of the foregoing, "Proceeding"
sl~allexpressly include: (if any Proceeding brought by the Con~panyagainst such Covered Person or

brought in the right of the Company by any Person against such Covered Person; and (ii) any Proceeding
brought to establish any right to exculpation or indemnification under this Article 13
Claim. The term "Claim" means and includes any claim, loss, damages, liability,
(c)
judgment, fine, settlement, compromise, award, cost, expense or other amount arising from or otherwise
related to any Proceeding, including, without limitation, any attorneys' fees, expert witness fees or related
costs incurred in such Proceeding and any costs or expenses incurred in connection or otherwise related to
such Covered Person's establishment of a right to exculpation or indemnification in such Proceeding under
this Article 13.
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13.2 Exculpation. Notwithstar~dingany provision of this Agreement to the contrary, whether
express or implied, or any obligation or duty at law or in equity, and except to the extent otherwise
explicitly provided by any other agreement or by applicable law, no Covered Person shall be liable to the
Company or to any other Person for any act or omission related to the Company and the c o ~ ~ d uof
c t its
business, this Agreement, any related document, or any transaction or investment contemplated by this
Agreement or any related document to the extent that: (a) such act was committed or such omission was
made (i) in good faith by such Covered Person, and (ii) in the reasonable belief that such act or omission
was in the Company's best interests and within the scope of such Covered Person's authority, as granted
pursuant to this Agreement; and @) such act or omission did not constitute fraud, willful n~iscorrduct,bad
faith or gross negligence.
13.3 indemnification. To the fullest extent permitted by applicable laws, except as otherwise
explicitly provided by any other agreement, the Company hereby indemnifies each Covered Person against
and hereby agrees to defend and protect such Covered Person against and to hold such Covered Person
free and harmless from any and all Claims arising from or otherwise related to such Covered Person's act
or omission to the extent that (a) such act or omission was related to the Company or its business, this
Agreement, any related document, or any tra~lsactionor investment contemplated by this Agreement or
any related document; @) such act was committed or such omission was made (i) in good faith by such
Covered Person, and (ii) in the reasonable belief that such act or omission was in the Company's best
interests and within the scope of such Covered Person's authority, as granted pursuant to this Agreement;
and (c) such act or omission did not constitute fraud willful misconduct, bad faith or gross negligence.
13.4 Limit on Indemnification. Notwithstanding section 13.3 hereof to the contrary, no
Covered Person shall be entitled to indemnification in any Proceeding under Section 13.3 to the extent that
such Covered Person initiated the Proceeding u~lless(a) such Proceeding was brought to enforce the
Covered Person's rights to indemnification hereunder, or (b) the Management Board authorized, directed,
consented to, approved or ratified the bringing of such Proceeding, by formal resolution or other action.
13.5 Advanced Expenses. Costs and expenses actually and reasonably incurred by a Covered
Person in any Proceeding shall be paid by the Cornpany in advance of final disposition of such Proceeding
upon receipt by the Company of an utidertakii~gby or on behalf of such Covered Person to repay such
amount if it shall be ultimately determined that such Covered Person is not entitled to exculpation under
Sectioil 13.2 hereof and indemnification under Section 13.3 hereof.
13.6 Tender of Defense. Any Covered Person may tender defense of any Proceeding or make
demand for exculpation or indemnification under this Article 13 by providing written notice in accordance

with this Agreement to the Management Board. Upon any tender of defense, the Company shall appoint
such legal counsel for the Covered Person as the Covered Person may reasonably approve and, subject to
the terms, conditions and other provisions of this Article 13, shall pay all attorneys' fees and related costs
incurred by the Covered Person to such legal counsel directly and in a timely manner.
13.7 No Presumption. The termination of any Proceeding by a judglnent, decree, order,
injunction, sefilemenf compromise, award, conviction or upon a plea of nolo contendere (or its equivalent)
shall not, of itself, create a presumption that (a) a Covered Person did not act in good faith; or (b) that the
Covered Person acted in a manner which (i) was not in the Company's best interests, (ii) was not within
the scope of the Covered Person's authority, or (iii) the Covered Person did not reasonably believe to be in
the Company's best interests within the scope of the Covered Person's authority.
13.8 Successful Defense To the extent that any Covered Person is successful on the merits in
defense of any Proceeding, the Covered Person shall be deemed and considered entitled to exculpation
under Section 13.2 hereof and indemnification under Section 13.3 hereof.
13.9 Standard of Conduct. The determination that any Covered Person has met or not met the
applicable standard of conduct required by Section 13.2 hereof or Section 13 3 hereof may be made by a
finding, judgment, order or decree of any court or other presiding authority in any Proceeding, whether
upon application of the Company or of snch Covered Person (regardless of whether the Company opposes
application).
13.10 Nonexclusive Remedy. The rights and remedies under this Article 13 shall not be
deemed or considered exclusive of or (in any way) diminish, limit, restrict, alter or otherwise adversely
affect any other right to exculpation or to indemnification or to any other right or remedy available to ally
Covered Person under any agreement, any vote of Members, any vote of the Management Board, any
applicable law or otherwise, both with respect to acts or omissions in a11 official capacity and acts or
omissions in a separate capacity while holding such official capacity.
13.11 Survival of Rights. The rights and remedies under this Article 13 shall survive and
continue for any Person which has ceased to be a Covered Person for any act committed or omission made
while a Covered Person, and shall inure to the bellefit of the heirs, executors, and administrators of snch
Person.
13.12 Amendments. Any repeal or modification of this Article 13 shall not adversely affect any
right or remedy of such Covered Person pursuant to this Article 14, including the right to indemnification
or to the advancement of expenses of a Covered Person, existing at the time of such repeal or modification
with respect to any act or omission occurring prior to such repeal or modification.
ARTICLE 14 - AMENDMENTS
14.1 Agreement Rfay Be Modified. This Agreement may be modified as provided in this
Article 14 (as the same may, from time to time, be amended). No Member or Board Member shall have
any vested rights in this Agreement which may not be modified through an amendment to this Agreement
in accordance with this Article 14.

14.2 Amendment or Modification of Agreement. This Agreement may be amended or
modified from time to time only by a written instrument adopted by t l ~ eManagement Board (as a Major
Board Decision) and executed by a Majority of the Members; provided, however, that without the written
consent of each Member adversely affected thereby (the 'ilffected Member"), no amendment to this
Agreement shall be made that (i) alters the manner of allocation to the Affected Member for tax purposes
of any items of income, gain, loss, deduction or credit, or (ii) alters the manner of computing i2istribuiions
to t11e Affected Member.
ARTICLE I5 - CONFIDENTIALITY
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Each Member acknowledges that during the term of this Agreement, it inay have access to or
become acquainted with trade secrets, proprietary infomation and confidential information belonging to
the Company, including, but not limited to, information concerning patents, research and development
data, testing and experimental results, techniques, records, basic research material, scientific, technical and
engineering data and literature, formulae, and all other know-how, trade marks, trade secrets, business
plans and methods, expansion plans, strategic plans, marketing plans, contracts, or other business
documents which the Company treats as confidential (collectively "Confidential Iiforination"). Each
Member expressly agrees that all such Confidential Information is and shall remain the property of the
Company; and no Member shall use such Confidential Information in any manner detrimental to the best
interests of the Company, including but not limited to activities that are competitive with the Company,
nor shall any sucl? Confidential Information be'disclosed to any third party witl~outthe express written
consent of the Management Board. Upon expiration or other termination of a Member's interest in the
Company, that Member may not take or use any of the Confidential InEormatioil belonging to the
Company unless specifically authorized by this Agreement or othenvise agreed in writing by tlie Members,
and that Member shall promptly return to the Company all Confidential Information in that Member's
possession or control. The parties hereto acknowledge and agree that a breach of the covenants or
restrictions set forth in this Article 15 will cause irreparable damage to the Company, the exact amount of
which will be difficult to ascertain, and the remedies at law for any sucl~breach will be inadequate.
Accordingly, each Member agrees that if it breaches any such covenants or restrictions, then the Company
shall be entitled to injunctive relief and any other available equitable or legal relief. The foregoing
remedies shall be cumulative and non-exclusive, and in addition to any and all other remedies that may be
available to the Company, and each Member hereby waives any security or bond requirement in
connection with the Company or such other Member@), as applicable, obtaining such injunctive or other
equitable relief. Tlle provisions of this Article 15 shall survive the termination of this Agreement.
ARTICLE 1.6 - DEFINITIONS
16.1
Definitions. For purposes of this Agreement, unless defined elsewhere in this Agreement.
and unless the context clearly indicates otherwise, capitalized terms used in this Agreement shall have the
meanings given such terms below:

"Act" sl~allmean the Idaho Limited Liability Company Act, Idaho Code
all amendments to the Act.

$4 53 e t seq., and

"Additiorial Member" shall mean a Member, other than an Initial Mernber or a Substitute
Member, who has acquired a Membersl~ipInterest after the date of this Agreement, as sl~ownon tlie books'

and records of the Company and on Schedule I hereto.

"Affiliate" shall mean, with respect to any Person, any of the following: (a) any person
directly or indirectly controlling, controlled by or under commou control with such Person; (b) any Person
owning or controlling 10% or more of the outstanding voting interests of such Person: (c) any officer,
director or manager of such Person; (d)any Person that is an ofiicer, director, manager, trustee or holder of
10% or more of the voting interests of any Person described in clauses (a) tl~rough(c) of this definition.
For purposes of this definition, the term "controls," "is controlled by" or "is under common control with"
shall mean the possession, direct or indirect, of the power to direct or cause the direction of the
management and policies of a Person, whether through the ownership of voting securities, by contract or
otherwise.
I
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"Agreement" shall mean this Operating Agreement including all amendments adopted in
accordance with this Agreement and the Act, and together with any exhibits, schedules, attachments or
annexes hereto from time to time, as the context requires.
"Board Member" shall mean an individual person who serves on the Management Board
pursuant to this Agreement.
"Busirtess Day" shall mean any day other than Saturday, Sunday or a legal holiday
observed in the State of Idaho.
"Capital Account'' sllall mean the account maintained for a Member or Assignee
determined in accordance with Section 7.8.
"Capital Contribution" shall mealL with respect to any Member, the amount of money,
property or services rendered, or a promissory note or other binding obligation to contribute money or
property, or to render semices, as permitted by this Agreement, contributed to the Company with respect to
the Membership Interest in the Company held by that Member plus any additional Capital Contributions
made by such Member.
reference in this Agreement to the Capital Contribution of a Member will
made by any prior Member with respect to the Membership Interest of the
include a Capital Co~~tribution
Member.
"Code" shall mean the Internal Revenue Code of 1986, as amended, or corresponding
provisions of subsequent superseding federal revenue laws.
"Contmitmcnt" shall mean the obligation of a Member or Assignee to make a Capital
Contribution.

"CornpartyProperty" shall mean all real and personal property owned by the Company
"Coqaity Minimum Gairt" has the same meaning as the term "pa~tnersbip minimum
gain" in Regulation Sections 1.704-2(b)(2) and 1.704-2(d).
"Damages" shall mean any loss, damage, injury, reduced value, liability, clam, demand,
settlement, judgment, award, fine, penalty, tax, fee (including any legal fees, expert fees, account fees or

advisory fees), charge, cost (including any cost of investigation or enforcement costs) or expense of any
nahlre, net of insurance recoveries.

'IDefault Irzterest Rate" shall mean a rate per annum equal to the lesser of (i) 18% per
annum, or (ii) the highest maximum rate permitted by appIicahle law.
"Defcit Capital Accourzt" shall mean with respect to any Member, the deficit balance, if
any, in such Person's Capital Account as of the end OFthe taxable year, after giving effect to the following
adjustments:
a credit to such Capital Account for any amount that such Member is obligated to
(a)
restore to the Company under Regulation Section 1.704-l(b)(2)(ii)(c), as well as any addition
thereto pursuant to the nex* to last sentences of Regulation Sections 1.704-2(g)(l) and (i)(5); and
a debit to such Capital Account for the items described in Regulatioti Sections
(b)
1.704- l(b)(Z)(ii)(d)(4), (5) and (6).
This definition is intended to comply with the provisions of Regulation Sections 1.704-l(b)(2)(ii)(d) and
1.704-2, and will he interpreted consistently with those provisions.

"Disablirtg Conduct" shall mean any act or failure to act which (a) constitutes willhl
misfeasance, (h) is taken in bad faith, (c) is grossly negligent, or (d) is done in reckless disregard of the
duties involved in the conduct of one's position.
"Distributable Cash" shall mean with respect to any fiscal period, all cash receipts
received by the Company from operations in the ordinary course of business, including, without limitation,
income from invested Reserves, but after deducting Operating Cash Expenses, debt service and ally other
payments made in connection with any loan to the Company or other loan secured by a lien on Company
assets, capital expenditures ofthe Company, and amounts set aside for the creation of additional Resewes.
"Distributiott" shall mean 11101iey or other Property, from any source; distributed to the
Members by the Company.
"

Econonzic interest" shall mean a Person's right to share in the income, gains, losses,
deductions, credit, or similar items of, and to receive distributions from, the Company, but does
include any other rights of a Member, including, without limitation, the right to participate in the
management or affairs of the Company, including, the right to vote on, consent to, or otherwise participate
in any decision of the Members.
"Economic Interest I-IoIder" shall mean any Person who holds an Economic Interest who
is not a Member.
"Entitj:" shall mean any general partnership, limited partnership, limited liability
company, corporation, joint venture, trust, business trust, cooperative or associatio~i or any other
organization that is not a natural person.

"Evettt ofBai~kruptcy"shall mean. with respect to a Member, the following:
(a)

any assignment by a Member for the benefit of creditors;

(b)

the filing by a Member of a voluntary petition in bankruptcy;

the subjection of a Member pursuant to the entry of an order for relief or,
(c)
followi~lga hearing and judicial or other authoritative determination thereof, a declaration of
insolvency in any federal or state bankruptcy or insolvency proceeding;
(d)

the filing of a voluntary petition or answer by a Member seeking for such Member

a reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief

under any law;
the filing of an answer or other pleading by a Member admitting all of or failing to
(e)
contest at Least one of the material allegations of an involuntary petition filed against such Member
in a proceeding of the type described in subparagraphs (b) - (d) above;
a Member's pursuit of, consent to, or acquiescence 111 the appointment of a trustee,
(f)
receiver, or liquidator of such Member, or of all or any substantial part of such Member's
properties if such pursuit, consent or acquiescence is demonstrably evidenced by the actions or
omissions of such Member; or
the expiration of 60 days &r the date of the commencement of a proceeding
(g)
against a Member seeking reorganization, arrangement, composition, readjustment, liquidation,
dissolution, or similar relief under any law if the proceeding has not been previously dismissed, or
the expiration of 60 days &er the date of the appointment, without such Member's consent or
acquiescence, of a trustee, receiver, or liquidator of such Member, or of all or any substantial part
of such Member's properties, if the appointment has not previously been vacated or stayed, or the
expiration of 60 days after the date of expiration of a stay, if the appointment has not previously
been vacated.

"Fmily Member" shall mean (a) the spouse, parents, grandparents, children,
grandchildren, nieces, nephews and siblings of (i) a Member who is an individuai, (ii) the beneficiary, who
must be an individual, of a Member if such Member is a trust and such beneficiary has a right, together
with other Family Members of such beneficiaty, to receive a majority of the trust msets, or (iii) the sole
interest in a Member if such Membei is a
holder, who must be an individual, of equity or other co~~trolling
business entity; (b) a trust for the benefit of (i) the transferring Member or the beneficiary of the
transfemng Member, (ii) one or more persons named in part (a) of this definitioq or (iii) Persons named in
both (i) and (ii); and (c) a business entity in which a Member is the sole holder of equity or otherwise
controls such entity. Only Persons that are individuals, trusts or business entities meeting the foregoing
definitions may be deemed to be Family Members under this Agreement.

"Fiscal Year" shall mean (i) any 12-month period commencing on January 1 and ending
on December 3 1, or (ii) any portion of the period described in clause (i) for which the Company is required
to allocate Net Profits, Net Losses or other items of Company income, gain, loss or deduction pursuant to

Article 8
"GAAP shall mean U.S. generally accepted accounting principles in effect from time to

time.

"Governmental Body" shall mean any (a) nation, state, commotlwealth, province,
territory, county, municipality, district or other jurisdiction of any nature; (b) federal, state, local,
municipal, foreign or other government; or (c) governmental or quasi-governmental authority of any nature
(including any governmental division, department, agency, commission, instrumentality, official,
organization, unit, body or entity and any court or other tribunal).
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' W j o r i f y Vote of the Members" shall mean the affirmative vote of Members having
Membership Interests in excess of one-half of the total number of issued and outstanding Membership
Interests of all the Members entitled to vote on, consent to, or approve a particular matter. Assignees shall
not be considered Members entitled to vote for the purpose of determining a Majority.
"Management BoarG' or "Boars' shall mean the management board which manages the
business and affairs of the Company and which may exercise all such powers of the Company and take all
lawful acts
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"Member" shall mean each Initial Member, Substitute Member or Additional Member,
including, unless the context expressly indicates to the contrary, an Assignee.
"MemberslzipIrtterest" shall mean all of a Member's share in the Net Profits, Net Losses,
aixd other tax items of the Company and distributions of the Company's assets pursuant to this Agreement
and the Act and all of a Member's rights to participate in the management or affairs of the Company,
including the right to vote on, consent to, or otherw~separticipate in any decision of the Members.
"Member Minimum Gairz" has the same meaning as the term "partner nonrecourse debt
minimum gain" in Regulation Section 1. 704-2 (i).
"Member Nonrecourse Deductiorzs" has the same meaning as the term "partner
nonrecourse deductions" in Regulation Sections 1.704-2(i)(l) and (2). The amount of Member
Nonrecourse Deductions for a Company fiscal year shall be determined in accordance with Regulatioll
Section 1.704-2(i)(2).
'Wonrecourse Deductions" has the meaning set forth in Regulation Section
1.704-2(b)(l). The amount of Nonrecourse Deductions for a Company fiscal year shall be determined
pursuant to Regulation Section 1.704-2(c).
"Nonrecourse Liabilify" has the meaning set forth in Regulation Section 1 704-2(h)(3)
"Operatirzg Cash Expenses" shall mean with respect to any fiscal period, the amount of
cash disbursed in the ordinary course of operations of the Company during such period, including, without
limitation, all cash expenses, such as insurance premiums, taxes, repair and maintenance expenses, and
legal and accounting fees. Operating Cash Expenses shall not include expendituics paid out of Reserves.

"Orgaizizatioiz Expe~zses"shall mean those expenses incurred in the organization of the
Company including the costs of preparation of this Agreement and Articles.
"Perceittage iltterest" shall mean, with respect to any Member, the percentage set forth
opposite the Member's name on Schedule I annexed hereto, as amended from time to time, and as to an
Economic Interest Holder who is not a Member, the percentage interest or part of the percentage interest
that corresponds to the portion of a Member's Economic Interest such Person has acquired, to the extent
the Economic Interest Holder has succeeded to that Member's interest.
"Person" shall mean any natural person or Entity, and the heirs, executors, administrators,
legal representatives, successors and assigns of each such Person where the contest so permits
I

n.
;:d
1,

i

"Property" shall mean any property, real or personal, tangible or intangible (including
goodwill), including money and any legal or equitable interest in such property, but excluding services and
promises to perform services in the Euture.
"Regulufions" sl~altmean, except where the context indicates othenvise, the permanent,
t e m p o r q , proposed, or proposed and temporary regulations of the U.S. Department of the Treasury under
the Code, as such regulations may be lawfitliy changed from time to time.
"Represeittutives" shall mean the Officers, directors, employees, agents, attorneys,
accountants, advisors and representatives of the Company.
"Reserves" shall mean with respect to any fiscal period, funds set aside or arnounts
allocated during such period to reserves which may be maintained by the Company for working capital and
to pay taxes, or other costs or expenses of the Company.
"Sale" shall mean any transactioll (other than the receipt of Capital Contributions) of the
Company not in the ordinary course of business which is a disposition of real or personal property,
including, without limitation, sales, condemnations, exchanges, recoveries of damage awards and
insurance proceeds (other than business interruption insurance proceeds).
"Sale Proceeds" shall mean all cash receipts of the Company arising from a Sale, less the
following:
the amount necessary for the payment of all debts and obligations of the Company
(a)
relating to the particular Sale, including customary closing expenses;
the amount of cash to be paid in connection wit11 such Sale (which shall include,
(b)
without regard to damage recoveries or insurance or condemnation proceeds, cash paid or to be
paid in connection with repairs, replacements or renewals, relating to damages to or partial
condemnatio~~
of the affected property; and
the amount appropriate to provide Reserves to pay taxes, insurance, debt service,
(c)
repairs, replacements or renewals, or other costs or expenses.

"SubstitufeMember" shall mean an Economic Interest Holder who has been adrnitted to
all of the rights of membership pursuant to this Agreement
"Term." The term of the Company as set forth in Section 1.4 of this Agreement.
"Trattsfer" shall mean with respect to any Memhershiplnterest in the Company, or part
thereof, as a noun, any voluntary or involuntary assignment, sale or other transfer.or disposition of such
Membership Interest or part thereof (which shall include, without limitation and notwithstanding any
provision of the Act otherwise to the contrary, a pledge, or the granting of a security interest, lien or other
encumbrance in or against, any Membership Interest in the Company, or part thereof) and, as a verb,
voluntarily or involuntarily to assign, sell or otherwise transfer or dispose of such Membership Interest or
part thereof.
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"Uizrecouped Capital" means at any given point in time, the excess of (i) a Member's
aggregate Capital Contributions (including Additional Capital Contributions) over (ii) the total mounts of
Distributable Cash and Sale Proceeds theretofore distributed to such Member pursuant to the provisions of
this Agreement, but excluding any Mandatory Tax Distributions.
ARTICLE 17 - MISCELLANEOUS PROVlSIONS
17.1 Entire Agreement. This Agreement, together with all Exhibits and Schedules attached
hereto from time to time, represents the entire agreement among all the Members and between the
Members and the Company relating to the subject matter hereof, and supersedes all prior contracts,
agreements and understandings among them. No course of prior dealings among the Members shall he
relevant to supplement or explain any term used in this Agreement.
17.2 Rights of Creditors and Third Parties. This Agreement is entered into among the
Company and the Members for the exclusive benefit of the Company, its Members and their successors
and permitted assigns. This Agreement is expressly not intended for the benefit of any cred~torof the
Company or any other Person. Except and only to the extent provided by applicable statute, no such
creditor or third party shall have any rights under this Agreement, any Subscription Agreement, or any
other agreement between the Co~npanyand any Member with respect to any Capital Contribution or
otherwise.
17.3 Headings. Tbe boldface headings contained in this Agreement are for convenience of
reference only, shall not be deemed to be a part of this Agreement and shall not be referred to in
connection with the construction or interpretation of this Agreement.
17.4 Additional Documents. Each Member agrees to perfom1 all krther acts and execute,
acknowledge and deliver any documents that may be reasonably necessary to carry out the provisions or
intentions of this Agreement.

17.5 Successois. Subject to Articles 9 and lJ, this Agreement (a) shall be binding as to the
executors, administrators, estates, heirs and legal successors and permitted assigns, or nominees or
representatives, of the Members.

17.6 Governing Law. This Agreement shall be constrned in accordance with: and governed in
all respects by, the internal laws of the State of Idaho (without giving effect to conflicts of laws principles).
17.7

Waiver

No failure on the part of any Person to exercise any power, right, privilege or
(a)
remedy under this Agreement, and no delay on the part of any Person in exercising any power, right,
privilege or remedy under this Agreement, shall operate as a waiver of such power, right, privilege or
remedy; and no single or partial exercise of any such power, right, privilege or remedy shall preclude any
other or further exercise thereof or of any other power, right, privilege or remedy.
\
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No Person shall be deemed to have waived any claim arising out of this
(b)
Agreement, or any power, right, privilege or remedy under this Agreement, unless the waiver of such
claim, power, right, privilege or remedy is expressly set forth in a written instrument duly executed and
delivered on behalf of such Person; and any such waiver shall not be applicable or have any effect except
in the specific instance in which it is given.
17.8 Notices. Except as otherwise provided in this Agreement, all notices, requests and other
communications toany Member shall be in writing (inclnding telecopier or similar writing) and shall be
given to such Member (and any other Person designated by such Member) at its address or telecopier
number set forth in the Membership Registry of the Company or such other address or telecopier number
as such Member may hereafter specify for the purpose of notice. Each such notice, requesf or other
communication shall be effective (a) if given by telecopier, when transmitted to the number specified
pursuant to this Section 17.8 and the appropriate confirmation is received, (b) if given by mail, when
deposited in t l ~ eUnited States mail, addressed to the Member, with postage prepaid, or (c) if given by any
other means, when delivered at the address specified pursuant to this Section 17.8.
17.9 Waiver of Partition. Each of the Members hereby irrevocably waives any and all rights
that such Member may have to maintain an actioll for partition of the Company's Properly.
17.10 Interpretation. Whenever from the context it appears appropriate, each term stated in
either the singular or the plural shall include the singular and the plural, and pronouns stated in either the,
masculine, the feminine or the neuter gender shall include the masculine, feminine and neuter.
17.11 Survival. All indemnities and reimbursement obligations made pursuant to this
Agreement shall survive dissolutioll and liquidation of the Company until the expiration of the longest
applicable statute of limitations (including extensions and waivers) with respect to the matter for which a
party would be entitled to be indemnified or reimbursed, as the case may be.
17.12 Dispute Resolution.
The Members shall attempt in good faith to resolve any controversy or claim
(a)
arising out of or relating to this Agreement, or the breach, termination or validity thereof (a "Dispute")
promptly by negotiation among the Members

If a Dispute has not been resolved within 30 days by negotiation, the Members
(b)
shall attempt to mediate the Dispute through the selection of a mutually agreeable mediator who shall
conduct such mediation in confidence.
If a Dispute is not resolved by mediation, then the Dispute shall he settled by the
(c)
Court of Law in the State of Idaho.
Each Member shall be responsible for its own attorneys' fees incurred during any
(d)
phase of dispute resolution.
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17.13 Severability. In the event that any provision of this Agreement, or the application of any
such provision to any Person or set of circumstances, shall be determined to be invalid, unlawful, void or
unenforceable to any extent, the remainder of this Agreement, and the application of such provision to
Persons or circumstances other than those as to which it is determined to be invalid, unlawful, void or
unenforceable, shall not be impaired or otherwise affected, and shall continue to be valid and enforceable
to the fullest extent permitted by law.

17.15 Counterparts and Execution. This Agreement may be executed in one or more
counterparts, each of which will be deemed to be an original copy of this Agreement, and all of which,
when taken together, shall be deemed to constitute one and the same instrnment. Any counterpart may be
delivered by facsimile; provided, however, that attachment of a facsimile counterpart to this Agreement
shall constitute the representation and warranty of the person delivering the facsimile signature that such
person has full power and authority to attach such signature and to deliver this Agreement. Any facsimile
signature shall be replaced with an original signature as promptly as practicable.

[SIGNATURE PAGE FOLLOWS]

IN WITNESS WHEREOF, the Initial Members have signed this Operating Agreement of Sky
Enterprises, L.L.C., effective as of the Effective Date first set forth above.
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Schedule I

MEMBER JXEGISTRY

I
1

krry Lee Losee
IoCarol Losee
The Idaho Company

&

1 $ 135,000

50%

SCHEDULE I - MEMBER REGIS TRY

50%

Schedule I1

MANAGEMENT BOARD AND OFFLCERS

A.

Management Board:

Jerry Lee Losee
JoCarol Losee
William F. Rigby
Ronald R. Wamecke
To Be Determined

B.

Officers:

Jerry Lee Losee, President
JoCarol Losee, Vice President
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SKY ENTERPRISE, LLC
MEMBERSHIP INTEREST PURCHASE AGREEMENT
THIS MEMBERSHTP INTEREST PURCHASE AGREEMENT (this "Agreement") is
made and entered into as of t h e 3 3 day of September
2003, by and between SKY
ENTERPRISE, LLC, an Idaho limited liability company (the "Company"), and THE IDAHO
COMPANY, an Idaho corporation (the "Investor")
The Investor desires to purchase a
Membership Interest (as hereinafter defined) in the Company, and the Company desires to issue
and sell such Membership Interest to the Investor, in each case on the terms and conditions set
forth herein.
NOW, THEREFORE, in consideration of the promises, covenants and conditions set
forth herein, the parties hereto agree as follows:
DEFINITIONS. Capitalized terms used but not described in this
Section 1.
Agreement shall have the meanings given such terms in the Operating Agreement of the
Company (the "Operating Agreement'), a copy of which is attached as Exhibit A hereto.
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Section 2. SALE O F MEMBERSHIP INTEREST. Subject to the terms and
conditions of this Agreement, the Investor hereby agrees, and the Company hereby agrees to sell
and issue to the Investor a 50% limited liability company membership interest in the Cotnpany
(the "Membership Interest"), in consideration for a Capital Contribution to the Company of One
Hundred Thirty Five Thousand Dollars ($135,000) (the "Investor's Capital Contribution"). It is
understood that the Invester's Capital Contribution may be in the form of assistance with
obtaining an operating credit line for Sky Enterprises, L.L.C
Section 3.

CLOSING.

3.1
Closing. The closing hereunder (the "Closing") shall take place
concurrently with the execution and delivery of this Agreement (the date of the Closing is
hereinafter referred to as the "Closing Date"). The Closing shall be effected by overnight
delivery of documents, andlor facsimile transmission of counterpart signature pages of
documents, as required in this Agreement.
3.2

Deliveries

3.2.1 Closing Obligations of the Company. At the Closing, the
Company will deliver, or cause to be delivered, to the Investor the following: (i) a duly executed
copy of the Operating Agreement, with the Member Registry set forth as Schedule I thereto
amended to reflect the Investor's purchase of the Membership Interest and the contribution of the
Investor's Capital Contribution; and (ii) the other documents and agreements referenced in
Section 6.1 of this Agreement.
3.2.2 Closing Obligations of the Investor. At the Closing, the Investor
will deliver to the Company the following: (i) the amount of the Investor's Capital Contribution,
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EXHIBIT "B"

by bank cashier's or certified check payable to the order of or by wire transfer to an account
specified in writing by the Company in the installment amounts agreed to by the Investor and the
Company, (ii) a duly executed copy of the Operating Agreement, and (iii) the other doculnents
and agreements referenced in Section 6 2 of this Agreement
Section 4.
REPRESENTATIONS AND WAREtANTIES O F THE COMPANY
The Company hereby represents and warrants to the Investor that, except as set forth in the
Schedule of Exceptions fitmished to the Investor and attached to this Agreement as Exhibit B,
specifically identifying the relevant Section(s) hereof, which exceptions shall be deemed to be
representations and warranties as if made hereunder

6'k.
'D

4.1
Organization and Standing The Company is a limited liability company
duly organized, validly existing, and in good standing under the laws of the State of Idaho The
Company has all requisite company power and authority to own and operate its properties and
assets and to carry on its business as now conducted and as proposed to be conducted The
Company is duly qualified, is authorized to transact business, and is in good standing as a foreign
corporation in all jurisdictions in which the nature of its activities and of its properties (both
owned and leased) makes such qualification necessary, except for those jurisdictions in which
failure to do so would not have, or which is not expected to have, individually or in the
aggregate, a material adverse effect on the Company or its business, assets, properties, condition
(financial or otherwise), operations or prospects (as such business is presently conducted and as
it is proposed to be conducted) (a "Material Adverse EffecP').

4.2
LLC Power. The Company will have at the Closing Date all requisite
legal and limited liability company power (i) to execute and deliver this Agreement and the
Operating Agreement, (ii) to sell and issue the Membership Interest, and (iii) to carry out all of
the other provisions of this Agreement and the Operating Agreement.

Subsidiaries. The Company does not own or control, directly or
indirectly, any interest in any other corporation, partnership, limited liability company,
association or other business entity. The Company is not a participant in any joint venture,
partnership or other similar arrangements.
4.3

4.4
Authorization; Binding Obligations All limited liability coinpany
action on the part of the Company, its managers and members has been taken, or will be taken
prior to Closing, which is necessary for (i) the due authorization, execution, delivery and
performance of this Agreement and the Operating Agreement and (ii) the due authorization, sale
and issuance of the Membership Interest. This Agreement, when executed and delivered by the
Company and the Investor, as applicable, and the Operating Agreement when executed and
delivered by the Investor and the other Initial Member thereto, will constitute valid and legally
binding obligations of the Company and the Members, as applicable, enforceable according to
their respective terms, except as enforceability may be limited by (a) applicable bankruptcy,
insolvency, reorganization, moratorium, and other laws of general application affecting
enforcement of creditors' rights generally; and (b) general principles of equity that restrict the
availability of equitable remedies (the "Equitable Exceptions")

Valid Issuance of Membershia Interest. When issued in compliance
with the provisions of this Agreement and the Operating Agreement, the Membership Interest
will be duly and validly issued, and will be free of any liens, encumbrances or restrictions of any
kind based on the Company's actions and will, provided and assuming the accuracy and truth of
the Investor's representation and status as an accredited investor, be ~ssuedin compl~ancewith
all applicable Federal and state securities laws, provided, however, that the Membership Interest
may be subject to restrictions on transfer under Federal andlor state securities laws as set forth
herein or as otherwise required by such laws at the time a transfer is proposed, and subject to the
restrictions on transfer set forth in the Operating Agreement The sale of the Membership
Interest is not, and upon Closing will not, be subject to any preemptive rights or rights of first
rehsal that have not been properly waived or complied with
4.5

Membership Upon consummation of the transactions contemplated
hereby, the Company will have two Initial Members, the Investor and Jerry Lee Losee and
JoCarol Losee, each with a 50% Membership Interest in the Company No other equity interests
in the Company are outstanding Other than the Membership Interests, (a) no subscription,
warrant, option, convertible security or other right (contingent or otherwise, including, without
limitation, conversion or preemptive rights or rights of first rehsal), proxy or member
agreements or agreements of any kind for the purchase or acquisition from or by the Company of
any of its equity interest or securities is authorized or outstanding, (b) the Company has no
obligation (contingent or otherwise) to issue any subscription, warrant, option, convertible
security or other such right to issue or distribute to any person or entity, any equity interest,
securities, evidences of indebtedness or assets of the Company, and (c) the Company has no
obligation (contingent or otherwise) to purchase, redeem or otherwise acquire any equity,
securities or interest or any interest therein or to pay any dividend or make any other distribution
in respect thereof There are no outstanding or authorized equity appreciation, phantom equity,
profit participating or similar rights with respect to the equity or securities of the Company
4.6

?

4.7
Exempt Offering. Conditioned upon assuming the accuracy of the
representations and warranties of the Investor contained in Section 5.3 hereof, the offer, sale
and issuance of the Membership Interest hereunder will be exempt from the registration and
prospectus delivery requirements of Section 5 of the Securities Act of 1933, as amended (the
''SecuritiesAcf'), and will have been registered or qualified (or will be exempt from registration
and qualification) under the registration, permit or qualification requirements of all applicable
state "Blue Sky" and securities laws, rules and regulations
4.8
Governmental Consents. No consent, approval, order, or authorization
of, or designation, declaration, registration, qualification or filing with, any local, state or Federal
governmental authority is required on the part of the Company in connection with the
Company's valid execution, delivery and performance of this Agreement and the Operating
Agreement, and the transactions contemplated hereby and thereby, including without limitation,
the offer, sale and issuance of the Membership Interest, except the filing of notices of sale with
the Securities and Exchange Commission required by Regulation D under the Securities Act, and
any other post-closing filings as may be required under applicable Federal and state securities
laws, all of which the Company will file within the time periods required.

Compliance with Laws: Permits. The Company is not in material
4.9
violation of any applicable statute, law, ordinance, rule, regulation, order or restriction of any
domestic or foreign government or any instrumentality or agency thereof in respect of the
conduct of its business or the ownership or its properties and assets, including without limitation,
any applicable statutory rule or regulation relating to licensing, environmental, building, product
safety, health standards or employment matters (including fair employment and antidiscrimination practices), public or employee safety or insurance regulations The Company has
all franchises, permits, licenses and any similar authority necessary for the conduct of its
business as now being conducted by it, the lack of which or failure to obtain would, individually
or in the aggregate, have a Material Adverse Effect, and the Company believes it can obtain,
without undue burden or expense, any similar authority for the conduct of its business as
currently planned to be conducted. All such existing franchises, licenses, permits and any
similar authority are in full force and effect, and no violations have been communicated to the
Company in respect of same and no proceeding is pending or, to the best of the Company's
knowledge, threatened, toward the revocation of any such franchises, licenses, permits and any
similar authority.
Compliance With Other Instruments. The Company is not, and will not
by virtue of entering into and performing this Agreement or the transactions contemplated
hereunder and thereunder, respectively, be in violation or default of (i) any provision of its
Articles of Organization or Operating Agreement, as amended ("Charter Documents"), (ii) in
any material respect, of any term or provision of any mortgage, indenture, contract, agreement,
license, permit, instrument or contract to which it is a party or by which it is bound or (iii) of any
judgment, decree, order, writ or any statute, rule or regulation applicable to the Company, which
would, individually or in the aggregate, have a Material Adverse Effect. The execution, delivery
and performance by the Company of this Agreement, the issuance and sale of the Membership
Interest pursuant hereto and pursuant to the Operating Agreement, and the consummation of the
other transactions contemplated hereby and thereby in accordance with the controlling
documents and/or agreements, will not, with or without the passage of time or giving of notice,
result in any such material violation or be in conflict with or constitute a default under any of the
above, or result in the creation of any mortgage, pledge, lien, charge, or encumbrance upon any
of the properties or assets of the Company, or the suspension, revocation, impairment, forfeiture
or non-renewal of any permit, license, authorization or approval applicable to the Company, its
business or operations, or any of its assets or properties. The Company has avoided every
condition, and has not performed any act, the occurrence of which would result in the
Company's loss of any material right under any license, permit, contract or any other agreement
4.10

4.11 Related-Party Transactions. No employee, officer, manager or member
of the Company or member of his or her immediate family is indebted to the Company, nor is the
Company indebted (or committed to make loans or extend or guarantee credit) to any of them,
other than (i) for payment of salary for services rendered, (ii) reimbursement for reasonable
expenses incurred on behalf of the Company, and (iii) for other standard employee benefits
generally made available to all employees, if any. None of such persons has any direct or
indirect ownership in any firm or corporation with which the Company is affiliated or with
which the Company has a business relationship or any firm or corporation that competes with the
Company, except that employees, officers, managers or members of the Company and members

of their immediate families may own stock in publicly-traded companies that may compete with
the Company. No officer, manager or member of the Company or any member of their
immediate families is, directly or indirectly, interested in any material contract with the
Company.
4.12 Title to Property and Assets; Leases. The Company has good and
marketable title to its property and assets, and good title to its leasehold interests and estates, in
each case free and clear of all mortgages, liens, claims, encumbrances and charges. All facilities,
machinery, equipment, fixtures, vehicles and other properties owned, leased or used by the
Company are in good operating condition and repair and are reasonably fit and usable for the
purposes for which they are being used.
4.13 Intellectual Property The Company owns or possesses sufficient title or
legal rights to all patents, patent applications, trademarks, trademark applications, service marks,
service mark applications, trade names, trade name applications, copyrights, trade secrets,
information and other proprietary rights and processes (collectively, the "Pntellectual Property
Rights") necessary for its business as now conducted and as presently proposed to be conducted,
without any known infringement of the rights of others There are no outstanding options,
licenses or agreements of any kind relating to the foregoing, nor is the Company bound by or a
party to any options, licenses or agreements of any kind with respect to the Intellectual Property
Rights of any other person or entity The business conducted or proposed to be conducted by the
Company does not and will not, to the best of the Company's knowledge, cause the Company to
infringe or violate any Intellectual Property Rights of any other person or entity The Company
has not received any communications alleging that the Company has violated or infringed or, by
conducting its business as presently proposed, would violate or infringe any of the Intellectual
Property Rights of any other person or entity, nor is the Company aware of any such violations
The Company is not aware that any of its employees is obligated under any contract (including
licenses, covenants or commitments of any nature) or other agreement, or subject to any
judgment, decree or order of any court or administrative agency, that would interfere with their
duties to the Company or that would conflict with the Company's business as conducted or
presently proposed to be conducted. Neither the execution and delivery of this Agreement, nor
the carrying on of the Company's business by the managers and employees of the Company or
the conduct of its business, will, to the best of the Company's knowledge, conflict with or result
in a breach of the terms, conditions or provisions of, or constitute a default under, any contract,
covenant or instrument under which any employee is now obligated The Company does not
believe it is or will be necessary to utilize any inventions, trade secrets or proprietary information
of any of its employees made prior to their employment by the Company, except for inventions,
trade secrets or proprietary information that have been assigned to the Company

4.14 Litigation; Absence of Conditions. There is no action, suit, proceeding
or governmental inquiry or investigation pending or, to the Company's knowledge, currently
threatened against the Company or its properties before any court or governmental agency, that
questions the validity of this Agreement or the Operating Agreement or the right of the Company
to enter into any of such agreements, or to consummate the transactions contemplated hereby or
thereby, or which might result, either individually or in the aggregate, in any Material Adverse
Effect, or any change in the current equity ownership of the Company, nor is the Company aware

that there is any basis for the foregoing. The foregoing includes, without limitation, actions
pending or threatened (or any basis therefore known to the Company) involving the prior
employment of any of the Company's employees, their use in connection with the Company's
business of any information or techniques allegedly proprietary to any of their former employers,
or their obligations under any agreements with prior employers, or any of the Company's
directors, officers, employees or agents with possible investors of the Company, The Company
is not a party or subject to the provisions of any order, writ, injunction, judgment or decree of
any court or governmental agency or instrumentality. There is no action, suit, proceeding or
investigation by the Company currently pending or which the Company intends to initiate. The
Company has no knowledge or belief that (i) there is pending or threatened any claim or
litigation against or affecting the Company contesting its right to produce, manufacture, sell or
use any product, service, process, method substance, part or other material produced,
manufactured, sold or used by the Company in connection with the operation of its business; (ii)
there exists, or there is pending or planned, any patent, invention, device, application or
principle, or any statute, rule, law, regulation, standard or code which would result, individually
or the aggregate, in a Material Adverse Effect; or (iii) there is any other factor which may result
in a Material Adverse Effect.
Tax Returns and Pavments. The Company has timely filed all tax
returns and reports (Federal, state and local) required to be filed by it, which returns and reports
are true and correct in all material respects All taxes shown to be due and payable on such
returns, any assessments imposed, and all other taxes due and payable by the Company on or
before the Closing have been paid or will be paid prior to the time they become delinquent,
except those, if any, contested by it in good faith that are listed on the Schedule of Exceptions
The Company has not been advised that any of its tax returns, Federal, state or other, have been
or are being audited as of the date hereof, or of any deficiency in assessment or proposed
judgment to its Federal, state or other taxes. No controversy with respect to taxes of any type is
pending or, to the best of the Company's knowledge, threatened The Company has no
knowledge of any liability for any tax to be imposed upon its properties or assets as of the date of
this Agreement that is not adequately provided for. To the best of the Company's knowledge,
the Company has withheld or collected from each payment made to each of its employees, the
amount of all taxes required to be withheld or collected therefrom, and has paid the same to the
proper tax receiving officers or authorized depositories
4.15

4.16 Em~lovees. The Company has no collective bargaining agreements with
any of its employees. There is no labor union organizing activity pending or, to the Company's
knowledge, threatened with respect to the Company. Except as set forth in the Schedule of
Exceptions, (i) no employee has any agreement or contract, written or verbal, regarding his or
her employment and (ii) the Company is not a party to or bound by any currently effective
employment contract, deferred compensation arrangement, bonus plan, incentive plan, profit
sharing plan, retirement agreement or other employee compensation plan or arrangement. To the
Company's knowledge, no employee of the Company, nor any consultant with whom the
Company has contracted, is in violation of any terms of any employment contract, proprietary
information agreement, patent disclosure agreement, or any other agreement relating to the right
of any such individual to be employed by, or to contract with, the Company, and to the best of
the Company's knowledge, the continued employment by the Company of its present employees,

and the performance of the Company's contracts and agreements with its independent
contractors, will not result in any such violation. The Company has not received any notice
alleging that any such violation has occurred. No employee or officer of the Company has been
granted the right to continued employment by the Company or to any material compensation
following termination of employment with the Company. The Company is not aware that any
officer or key employee, or that any group of key employees, intends to terminate their
employment with the Company, nor does the Company have a present intention to terminate the
employment of any officer, key employee or group of key employees. The Company has
complied in all material respects with all applicable state and federal equal opportunity, antidiscrimination, wage and hour, harassment and other laws related to employment
Environmental and Safety Laws. The Company is not in violation of
any applicable statute, law or regulation relating to the environment or occupational health and
safety which would have, individually or in the aggregate, a Material Adverse Effect and, to the
best of its knowledge, no material expenditures are or will be required in order to comply with
any such existing statute, law or regulation
4.17

4.18
Disclosure. The Company has hlly provided the Investor or its counsel
with all the information which the Investor has requested for deciding whether to purchase the
Membership Interest. Neither this Agreement, the Operating Agreement, nor any other
statements or certificates made or delivered by the Company in connection herewith, contains
any untrue statement of a material fact or omits to state a material fact necessary to make the
statements herein or therein not misleading. Other than general market information, external risk
factors and other such facts or conditions to which the Investor has access, to the best of the
Company's knowledge, there are no facts which would (individually o r in the aggregate)
reasonably be expected to result in a Material Adverse Effect.

REPRESENTATIONS AND WARRANTIES O F THE INVESTOR
Section 5.
The Investor hereby represents and warrants to the Company as follows (such representations
and warranties do not lessen or obviate the representations and warranties of the Company set
forth in this Agreement):
Reauisite Power and Authority. The Investor has all necessary power
5.1
and authority under all applicable provisions of law and its charter or organizational documents
to execute and deliver this Agreement and the Operating Agreement, to purchase the
Membership Interest and to carry out and perform the Investor's obligations under the terms of
this Agreement and the Operating Agreement, as applicable All action on the Investor's part
required for the lawfbl execution and delivery of this Agreement and the Operating Agreement
have been or will be effectively taken prior to the Closing. Upon their execution and delivery,
this Agreement and the Operating Agreement will be valid and binding obligations of the
Investor, enforceable in accordance with their terms, except as enforceability may be limited by
the Equitable Exceptions.
5.2
Consents. All consents, approvals, orders, authorizations, registrations,
qualifications, designations, declarations or filings with any governmental or banking authority
on the part of the Investor required in connection with the consummation of the transactions

contemplated in this Agreement or the Operating Agreement have been or shall have been
obtained prior to and be effective as of the Closing.
Investment Representations.
The Investor understands that the
Membership Interest has not been registered under the Securities Act. The Investor also
understands that the ~ e m b e r s h Interest
i~
is being offered and sold pursuant to an exemption
from registration contained in the Securities Act based in part upon the Investor's representations
contained in this Agreement. The Investor hereby represents and warrants to the Company as
follows:
5.3

5.3.1 Accredited Investor. THE INVESTOR IS AN "ACCREDITED

INVESTOR" AS DEFINED IN RULE 501(a) OF REGULATION D, PROMULGATED BY
THE SECURITIES AND EXCHANGE COMMISSION UNDER TEIE SECURITIES ACT
5.3.2 Investor Bears Economic R i s k

The Investor has substantial
experience in evaluating and investing in private placement transactions of securities in
companies similar to the Company, so that it is capable of evaluating the merits and risks of its
investment in the Company and has the capacity to protect its own interests. The Investor is able
to bear the economic risk of this investment indefinitely. The Investor also understands that
there is no assurance that any exemption from registration under the Securities Act will be
available and that, even if available, such exemption may not allow the Investor to transfer all or
any portion of its Membership Interest under the circumstances, in the amounts or at the times
the Investor might propose.
5.3.3 Acquisition for Own Account. The Investor is acquiring the
Membership Interest for the Investor's own account, not as nominee or agent, for investment
only, and not with a view to, or for resale or distribution in connection with, any distribution or
public offering thereof within the meaning of the Securities Act; prov~ded,however, that the
Investor may transfer a portion of the Membership Interest to its members, in accordance with
and subject to federal and state securities laws. By executing this Agreement, the Investor
further represents that it does not have any contract, undertaking, agreement or arrangement with
any person to sell, transfer or grant participation to any such person or to any third person, with
respect to the Membership Interest.
5.3.4 Restricted

Security.
The Investor understands that the
Membership Interest has not been, and will not be, registered under the Securities Act, by reason
of a specific exemption from the registration provisions of the Securities Act which depends
upon, among other things, the bona fide nature of the investment intent and the accuracy of the
Investor's representations as expressed herein. The Investor understands that the Membership
Interest is a "restricted security" under applicable Federal and state securities laws and that,
pursuant to these laws, the Investor must hold the Membership Interest indefinitely unless it is
registered with the Securities and Exchange Commission and qualified by state authorities, or an
exemption from such registration and qualification requirements is available. The Investor
acknowledges that the Company has no obligation to register or qualify the Membership Interest
for resale. The Investor further acknowledges that if an exemption from registration or
qualification is available, it may be conditioned on various requirements including, but not

limited to, the time and manner of sale, the holding period for the Membership Interest, and on
requirements relating to the Company that are outside of the Investor's control, and which the
Company may be under no obligation and may not be able to satisfy.
5.3.5 Other Restrictions.
The Investor acknowledges that the
Operating Agreement places additional restrictions on the transfer of the Membership Interest

O~eratincrAgreement. The Investor has carefully read and reviewed the
5.4
terms and conditions of the Operating Agreement, and has been afforded the opportunity to
review the Operating Agreement with counsel of the Investor's choice By purchasing the
Membership Interest, and signing a copy of the Operating Agreement, the Investor agrees to be
bound by all of the terms and conditions set forth therein.

d"

5.5
Disclosure. Neither this Agreement, the Operating Agreement nor any
other statements or certificates made or delivered by the Investor in connection herewith,
contains any untrue statement of a material fact or omits to state a material fact necessary to
make the statements herein or therein not misleading.

Section 6.

CONDITIONS TO CLOSlDG

Conditions to the Investor's Obli~ationsat the Closing. The obligation
6.1
of the Investor to purchase the Membership Interest at the Closing is subject to the satisfaction,
at or prior to the Closing, of the following conditions, the waiver of which shall not be effective
against the Investor unless it consents in writing thereto:
6.1.1 Representations and Warranties True; Performance of
Obligations. The representations and warranties made by the Company in Section 4 hereof shall
be true and correct in all material respects as of the Closing Date, and the Company shall have
performed all obligations and conditions herein required to be performed or observed by it on or
prior to the Closing.
6.1.2 Consents, Permits and Waivers. The Company shall have
obtained any and all consents, permits and waivers necessary or appropriate for consummation of
the transactions contemplated by the Agreement and the Operating Agreement (except for such
as may be properly obtained subsequent to the Closing).
6.1.3 Legal Investment. On the First Closing Date, the sale and
issuance of the Membership Interest shall be legally permitted by all laws and regulations to
which the Investor and the Company are subject.
6.1.4 Proceedings and Documents.
All company and other
proceedings in connection with the transactions contemplated hereunder and all documents and
instruments incident to such transactions shall be reasonably satisfactory in substance and form
to the Investor's counsel and the Investor's counsel shall have received all such counterpart
originals or certified or other copies of such documents as it may reasonably request.

6.1.5 Operating Agreement. Jerry Lee Losee & JoCarol Losee shall have
executed and delivered the Operating Agreement.
6.1.6 Employment Agreement. Jerry Lee Losee & JoCarol Losee shall
have entered into an employment agreement with the Company, the form, terms and conditions
of which are satisfactory to the Investor.
6.1.7 Intentionally Deleted
6.1.8 Intentionally Deleted
6.1.9 Intentionally Deleted
6.2
Conditions to the Companv's Obligations at the Closing. The
Company's obligation to issue and sell the Membership Interest to the Investor is subject to the
satisfaction, on or prior to the Closing, of the following conditions (unless waived in writing by
the Company):

0:

6.2.1 Representations and Warranties True; Performance of
Obligations. The representations and warranties made by the Investor in Section 5 hereof shall
be true and correct as of the Closing Date, and the Investor shall have performed and complied
with all agreements and conditions herein required to be performed or complied with by it on or
before the Closing.
6.2.2 Consents, Permits and Waivers. The Company shall have
obtained any and all consents, permits and waivers necessary or appropriate for consummation of
the transactions contemplated by this Agreement and the Operating Agreement (except for such
as may be properly obtained subsequent to the Closing)
6.2.3 Legal Investment. On the Closing Date, the sale and issuance of
the Membership Interest shall be legally permitted by all laws and regulations to which the
Investor and the Company are subject.
6.2.4 Operating Agreement.
delivered the Operating Agreement.

The Investor shall have executed and

Section 7.
ADDITIONAL AGREEMENTS OF THE PARTIES. The Company
and the Investor hereby covenant and agree as follows (each of which covenants and agreements
shall survive the Closing):
7.1
Confidentiality. Each party hereto (the "Receiving Party") agrees that,
except with the prior written permission of the other party, it shall at all times keep confidential
and not divulge, hrnish or make accessible to anyone or use for any purpose other than to
consummate the transactions contemplated by this Agreement any confidential information,
knowledge or data concerning or relating to the property, business or financial affairs of the other
party to which such Receiving Party has been or shall become privy by reason of this
Agreement, discussions or negotiations relating to this Agreement, the performance of its
obligations hereunder or the ownership of the Membership Interest purchased hereunder The

provisions of this Section 7.1 shall be in addition to, and not in substitution for, the provisions of
any separate nondisclosure agreement executed by the parties hereto with respect to the
transactions contemplated hereby. Notwithstanding the foregoing, nothing herein shall prevent
any party from disclosing (i) such information which has been publicly disclosed by a person
without a duty to the disclosing party or bound by an agreement of confidentiality, (ii) such
information which becomes available to the party on a non-confidential basis from a source other
than a party hereto, provided, that such source is not bound by a confidentiality agreement with
such party or other duty of confidentiality, (iii) information required to be disclosed pursuant to
subpoena or other court process or otherwise required by law, and (iv) such information that was
known to such party prior to its first receipt by the other party, as determined by dated
documentation.
7.2
Use of Proceeds. The Company acknowledges and agrees that the
proceeds from the sale and issuance of the Membership Interest pursuant to this Agreement will
be used for general working capital purposes.

Section 8.

!o;

MISCELLANEOUS PROVISIONS.

govern in^ Law. This Agreement shall be governed in all respects by the
8.1
laws of the State of Idaho. Each of the parties hereto hereby submits to the nonexclusive
jurisdiction of the United States District Court for the District of Idaho and of any Idaho court
sitting in the county of Bonneville, State of Idaho for the purposes of all legal proceedings
arising out of or relating to this Agreement or the transactions contemplated hereby. Each of the
parties hereto irrevocably waives, to the fUllest extent permitted by law, any objection which it
may now or hereafter have to the laying of the venue of any such proceeding brought in such a
court and any claim that any such proceeding brought in such a court has been brought in an
inconvenient forum.

8.2
Survival. The representations, warranties, covenants and agreements
made herein or pursuant hereto shall survive any investigation made by the Investors and the
closing of the transactions contemplated hereby.
8.3
Successors and Assigns. Except as otherwise expressly provided herein,
the provisions hereof shall inure to the benefit of, and he binding upon, the successors, assigns.
heirs, executors and administrators of the parties hereto and shall inure to the benefit of and be
enforceable by the parties hereto. Neither party shall assign this Agreement, or any of its rights
or obligations hereunder, without the prior written consent of the other party.
8.4
Entire Aereement. This Agreement, the Exhibits hereto, the Operating
Agreement, and the other documents delivered pursuant hereto or in connection herewith
constitute the full and entire understanding and agreement between the parties with regard to the
subject matter hereof and thereof.
8.5
Severability. In case any provision of this &eernent shall be invalid,
illegal or unenforceable, the validity, legality and unenforceability of the remaining provisions
shall not in any way be affected or impaired thereby.

8.6
Amendment and Waiver. This Agreement may be amended or modified,
and the rights and obligations of the Company and the Investor under this Agreement may be
waived, only upon the written consent of the Company and the Investor.

Delavs or Omissions. It is agreed that no delay or omission to exercise
any right, power or remedy accruing to any party, upon any breach, default or noncompliance by
another party under this Agreement impair any such right, power or remedy, nor shall it be
construed to be a waiver of any such breach, default or noncompliance, or any acquiescence
therein, or of or in any similar breach, default or noncompliance thereafter occurring It is
hrther agreed that any waiver, permit, consent or approval of any kind or character on the
Investors' part of any breach, default or noncompliance under this Agreement, or any waiver on
such party's part of any provision or conditions of this Agreement, must be in writing and shall
be effective only to the extent specifically set forth in such writing.
8.7

8.8
Exoenses. Each party shall pay all costs and expenses that it incurs with
respect to the transactions contemplated by this Agreement.

Notices. All notices required or permitted hereunder shall be in writing
8.9
and shall be deemed effectively given: (i) upon personal delivery on a business day to the party
to be notified, (ii) when sent by confirmed telex or facsimile if sent during normal business hours
of the recipient, if not, then on the next business day; (iii) the first business day aRer five (5)
days after having been sent by registered or certified mail, return receipt requested, postage
prepaid; or (iv) one (1) business day aRer deposit with a nationally-recognized overnight courier,
specifying next day delivery, with written verification of receipt. All communications shall be
sent to the Company and the Investor at the addresses set forth below or at such other address as
the Company or the Investor may designate by ten (10) days' advance written notice to the other
parties hereto.

If to the Company:

Sky Enterprises, L.L.C.
Attn: Jeny Lee Losee
Phone: (208)
Fax: (208)
-

If to the investor:
The Idaho Company
Attn: Mr. William F. Rigby
Phone: (208)
Fax: (208)
Attorneys' Fees. In the event that any dispute among the parties to this
Agreement should result in litigation, the prevailing party in such dispute shall be entitled to
recover from the losing party all fees, costs and expenses of enforcing any right of such
prevailing party under or with respect to this Agreement, including without limitation, such
reasonable fees and expenses of attorneys and accountants, which shall include, without
limitation, all fees, costs and expenses of appeals.
8.10

Counterparts and Execution. This Agreement may be executed in one
or more counterparts, each of which will be deemed to be an original copy of this Agreement,
and all of which, when taken together, shall be deemed to constitute one and the same
instrument. Any counterpart may be delivered by facsimile, provided, however, that attachment
of a facsimile counterpart to this Agreement shall constitute the representation and warranty of
the person delivering the facsimile signature that such person has full power and authority to
attach his or her signature and to deliver this Agreement. Any facsimile signature shall be
replaced with an original signature as promptly as practicable.
8.11

Titles and Subtitles. The titles of the Sections and subsections of this
Agreement are for convenience of reference only and are not to be considered in construing this
Agreement.
8.12

Pronouns. All pronouns contained herein and any variations thereof shall
be deemed to refer to the masculine, feminine or neuter, singular or plural, as the identity of the
parties hereto may require.
8.13

Broker's Eees. Each party hereto represents and warrants that no agent,
broker, investment banker, person or firm acting on behalf of or under the authority of such party
hereto is or will be entitled to any broker's or finder's fee or any other commission directly or
indirectly in connection with the transactions contemplated herein. The Company and the
Investor hereby agree to indemnify each other for any claims, losses or expenses incurred by the
8.14

other party or parties as a result of the representations made by the Company and the Investor in
this Section 8.14 being untrue.

8.15 Publicity.
No announcement in a press release, advertisement,
professional or trade publication, mass marketing materials or otherwise to the general public
relating to the investment transaction contemplated by this Agreement shall be made by either
the Company or the Investor without the prior consent of the other parties, which shall not be
unreasonably withheld, delayed or conditioned except as required by law

[SIGNATURE P A G E FOLLOWS]

IN WTTTd3SS WHEREOF, the Company and the Investor have executed this
Membership Interest Purchase Agreement as of the date first written above.

Sky Enterprise, L.L.C.

By:
Title:

-[,o
-*(w ~ ~ - , , - \ ~ , f i

The Idaho Company

By:
Title:

--

Exhibit A
OPERATING AGREEMENT OF SKY ENTERPRISE, LLC
[Attached]

Exhibit B

SCHEDULE OF EXCEPTIONS
[Attached]

EMPLOYMENT AGREEMENT
OP
Jerry Lee Losee
THIS EMPLOYMENT AGREEMENT ("Agreement") is made and entered into as of
September _, 2003 (the "Effective Date"), by and between Sky Enterprise, LLC, an Idaho
limited liability company ("Employer"), and Jerry Lee Losee ("Employee").

In consideration of the mutual covenants and conditions contained herein and for other
good and valuable consideration (the receipt, adequacy and sufficiency of which are hereby
acknowledged), the parties agree as follows~

4%

SECTION 1: Emplovment

Employer hereby employs Employee and Employee

hereby accepts employment with Employer and agrees to exercise and perform faithfully, and to
the best of his ability on behalf of Employer the duties and responsibilities customarily exercised
and performed by a chief Employee officer and managing member of a private company engaged
in a commercial manufacturing and marketing business. Employee further agrees to perform
such duties and responsibilities in a manner consistent with safe and sound business practices
and in compliance with all applicable laws and regulations. The services to be performed by
Employee may be extended, modified or curtailed from time to time at the direction of
Employer, provided that the services performed by Employee shall be of the nature customarily
performed by a chief Employee officer of a commercial manufacturing and marketing business.
Employee agrees to serve as a full-time employee and devote his best efforts, ability and
attention to the business of Employer during the term of this Agreement. Employee shall,
neither directly or indirectly, render any services of a business, commercial or professional
nature, whether as an employee, partner, officer, director, shareholder or in any other capacity, to
any other person, firm, corporation or organization which in any manner competes with
-1-98-
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Employer, whether for compensation or otherwise, nor engage in any activity which is adverse to
Employer's business or welfare , in the reasonable opinion of Employer, without the prior
written consent of Employer.
Nothing contained herein shall be construed to prevent Employee from investing his
assets in any form or manner, or supervising these investments; provided, that:

(i) such

investment-related activities do not, in any manner or for any significant amount of time,
interfere with his performance of seivices on behalf of Employer; and (ii) Employee shall not
acquire any direct or indirect ownership interest in any business or business entity other than
Employer that is engaged in the same business or a substantially similar or competitive business
I

,

as the business of Employer.

SECTION 2:

I
I

Term

The term of Employee's employment by Employer pursuant to

this Agreement shall be for a period of five (5) consecutive years, commencing on the Effective
Date, and terminating on the fifth anniversary of the Effective Date, subject to the termination
provisions set forth in this Agreement, and subject to the extension of the term of Employee's
employment by written agreement executed by Employer and Employee

SECTION 3: Com~ensationand Other Benefits As compensation in full for the
services to be rendered by Employee, Employer shall pay the following compensation and
benefits
3.1 Base Salary Employer shall pay to Employee a base salary of $

per year, less applicable federal and state withholdings, payable in equal monthly installments

3.2Benefits

Employee shall be entitled to receive such other benefits of

employment as are made available to other employees of Employer, such as group health and
disability insurance, subject to the eligibility requirements set forth in any benefit plan, adopted
by Employer.

SECTION 4: Expenses. Employee is authorized to incur reasonable expenses for
promoting the business of Employer, including expenses for entertainment, travel,
conventions, meetings and seminars Any such expenses will be reimbursed by Employer
upon presentation by Employee, from time to time, of an itemized account of his expenditures,
accompanied by sufficient information regarding the nature of such expenditures to permit
Employer to maintain sufficient records for federal income tax purposes
SECTION 5: Termination Prior to Expiration of Term
5.1 Termination by Employer for Cause.

Employer may terminate this

Agreement for cause upon written notice to Employee Upon such termination, all obligations of
Employer hereunder shall cease, except as to compensation, benefits and expenses which have
accrued as of the date of termination. For purposes of this Section, termination for "cause" shall
mean a good faith determination by Employer that (i) Employee has committed one or more acts
that may reasonably constitute a felony or misdemeanor involving moral turpitude; (ii) Employee
was involved in criminal misfeasance, gross negligence or willful misconduct in the performance
of his duties; (iii) Employee has knowingly made material misrepresentations to Employer or its
members, (iv) Employee has materially breached this Agreement or (v) Employee is not
performing to the reasonable satisfaction of the Employer
5.2 Death of Emplovee

If Employee dies during the term of this Agreement,

Employer shall pay to the estate of Employee the compensation and other benefits hereunder
which would otherwise be payable to Employee up to the end of the month in which his death
occurs.

Employer shall have no hrther obligations under this Agreement, except as to

compensation, benefits and expenses which would have accrued as of the end of the month in
which Employee's death occurs

5.3 Disabilitv of Emolovee. If Employee becomes disabled during the term of

this Agreement, Employer shall pay to Employee an amount equal to fifty percent (50%) of
Employee's monthly base salary then in effect reduced by any amounts paid to Employee as a
result of the disability and arising from workers' compensation insurance purchased by
Employer. If Employee's disability continues for a period of ninety (90) days, Employer may, at
its option, terminate this Agreement after the expiration of the ninety (90) day period, giving
written notice to Employee, at which time all obligations and liabilities of Employer shall cease.
For purposes of this Agreement, the term "disability" shall mean a physical or mental

\.
,

impairment which prevents Employee from performing the essential functions of his job either

)r.
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',
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I
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with or without a reasonable accommodation. To the extent necessary to determine whether
Employee has a disability for purposes of this Section, Employer may rely upon a written
statement provided by a licensed physician acceptable to Employer. In addition, Employee shall

i

i

allow himself to be examined, as appropriate, by a licensed physician selected by Employer and

i

agreed to by Employee.

j

!

SECTION 6: Fair Competition Covenants.
6.1 Nondisclosure. Employee shall not, during and after his employment with

Employer, without Employer's prior written consent, use or disclose to any person, firm or
corporation, any financial information, marketing strategies, business plan, potential or actual
customer lists and addresses or other information of the Employer which he may have acquired
in the course of his employment that has or could have commercial value or other utility in the
business in which Sky Enterprises is engaged or in which Sky Enterprises is contemplating
engaging, such that unauthorized disclosure or use of the information could be detrimental to the
interest of Sky Enterprises.

6.2 Noncomvetition Covenant.

Employee agrees that during Employee's

employment with Employer and for a period of one (1) year following the effective date of the
termination for any reason of Employee's employment with Employer, Employee will not,
directly or indirectly, engage in competition. Competition includes owning an interest in or being
employed by, acting as a consultant to, or otherwise participating, associating, rendering services
to, or engaging in, a proprietorship, partnership, corporation, limited liability company or other
entity or organization, or a business unit, division, subsidiary, or other component of such an
entity or organization, the principal business of which is the same as or substantially similar to
the business of Employer.
ti /
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6.3 Nonsolicitation Covenant. Employee hrther agrees that during the term of

Employee's employment with Employer and for one (1) year following the effective date of the
termination for any reason of Employee's employment with Employer, Employee will not,
directly or indirectly, solicit or induce business from any of the customers of Employer which, at
the time of termination of Employee's employment, were listed (or ought to have been listed) in
the Employer's records, regarding any service or product that competes directly or indirectly
with any service or product provided or marketed by or actually under development or active
consideration by Employer at the time of the, or prior to termination ofEmployee's employment.
Employee fbrther agrees to not, directly or indirectly, during the term of Employee's
employment with Employer and for one (1) year following the termination for any reason of
Employee's employment with Employer, solicit or induce any person then employed by
Employer to terminate such employment or to become employed or seek employment with a
business or entity in competition with Employer.
SECTION 7: Indemnification.

7.1 Right to Indemnification. To the Eullest extent permitted by law, and at the

sole discretion of Employer, Employer shall reimburse Employee for: (i) all attorney costs and
expenses incurred, and (ii) all amounts necessary to satisfy a judgment rendered or levied against
Employee in any action or threatened action brought by a third party against Employee (whether
or not Employer is joined as a party defendant) to impose a liability or penalty against Employee
for an act alleged to have been committed by Employee while an officer of Employer, provided
that: (i) Employee was acting in good faith; (ii) Employee reasonably believed his activities
were within the scope of his employment or authority and for a purpose which Employee
reasonably believed to be in the best interests of Employer or Employer's members; and (iii) in
the case of a criminal proceeding, that Employee had no reasonable cause to believe that
Employee's conduct was unlawhl. Payments authorized hereunder include amounts paid and
expenses incurred in settling any such action or threatened action. All rights hereunder are
limited by any applicable state or federal laws
7.2 Procedures. In the event a third person asserts any claim against Employee

regarding a matter to which Employer's indemnification obligation set forth in Section 7.1 above
relates (a "Third Party Claim"), Employee shall give prompt notice thereof to Employer. The
parties shall cooperate in defending any such Third Party Claim and the Employer shall have
reasonable access to the books and records and personnel in the possession or control of
Employee which relate to the defense. While Employer is conducting the defense of a Third
Party Claim in accordance with this Section: (i) Employee may retain separate co-counsel at his
sole cost and expense and participate in the defense of the Third Party Claim; and (ii) neither
Employee nor Employer will consent to the entry of any judgment or enter into any settlement
with respect to the Third Party Claim without the prior written consent of the other party (which
consent shall not be unreasonably withheld)

SECTION 9:

Warranties. Employee represents and warrants to Employer that

(i)Employee understands and voluntarily agrees to the provisions of this Agreement,
(ii) Employee has been advised by competent legal counsel in connection with the negotiation
and execution of this Agreement, (iii) Employee is free to enter into this Agreement and has
no commitment, arrangement or understanding to or with any third party which restrains or is
in conflict with this Agreement or which would operate to prevent Employee from performing
the services to the Employer which Employee has agreed to provide hereunder, and
(iv)Employee has not, to his reasonable knowledge, committed an act that may give rise to any
action or threatened action brought by a third party, as more klly set forth herein. Employee
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agrees to indemnify and hold Employer harmless from and against any and all liabilities or
claims, including costs, expenses and reasonable attorneys' fees, arising out of any act or acts
by Employee, which constitute a breach of any such commitment, arrangement or
understanding.

SECTION 10:

Remedies. By execution of this Agreement, Employee agrees that

the remedy at law for any breach of the foregoing covenants would not be adequate for the
protection of Employer, and that upon any breach thereof by Employee, Employer will be
entitled to seek injunctive relief to prevent or curtail such a breach without necessity of a
bond. Such injunctive relief shall he in addition to and not in place of any other remedies
available at law or equity Employee acknowledges that the provisions of this Section and the
covenants contained herein have been agreed upon after specific negotiation between
Employer and Employee and are reasonable. However, if at the time of enforcement of this
Section a court shall hold that any restriction stated herein is unreasonable, the parties agree
that the restriction shall be amended insofar as necessary so as to comply with applicable law.

Moreover, such a determination shall not affect the binding effect of the other provisions of
this Section or of any of the other provisions of this Agreement.
SECTION 11:

Entire Agreement.

This Agreement contains the entire

Agreement between the parties with respect to the employment of Employee by Employer,
and supersedes all prior and contemporaneous agreements, representations and understandings
of the parties. No modification, amendment or waiver of any of the provisions of this
Agreement shall be effective unless in writing specifically referring hereto and signed by both
parties.
SECTION 12:
/

d

Waiver of Breach. The failure to enforce at any time any of the

provisions of this Agreement, or to require at any time performance by the other party of any
of the provisions hereof, shall in no way be construed to be a waiver of such provisions or to
affect either the validity of this Agreement or any part hereof or the right of either party
thereafter to enforce each and every provision in accordance with the terms of this Agreement
SECTION 13:

Notice.

Any written notice to be given to Employee by Employer

may be given either by personal delivery to Employee, or by mail, registered or certified,
postage prepaid and return receipt requested, addressed to Employee at his then current
residence. Any written notice to be given to Employer by Employee shall be given either by
personal delivery to Ron Warnecke, or by mail, registered or certified, postage prepaid with
return receipt requested, addressed to Ron Warnecke at his then current residence.
SECTION 14:

Assienment. This Agreement shall be binding upon and inure to

the benefit of Employer, its successors and assigns. Employee may not assign all or any part
of her rights or obligations under this Agreement without the prior written consent of
Employer.

SECTION 15:

Arbitration and Attorneys' Fees. Any dispute arising out of or

relating to this Agreement shall be subject to mediation pursuant to the Commercial Mediation
Rules administered by the American Arbitration Association ("AAA").

If the parties are

unable to resolve the dispute in mediation, the parties may pursue any and all remedies
available at law or equity The prevailing party shall be entitled to recover reasonable
attorneys' fees from the other party, which fees shall be set by the arbitrator and shall be

in

addition to any other relief that may be awarded
SECTION 16:

Survival. The terms and conditions set forth herein shall survive

the termination or expiration of this Agreement.
SECTION 17:

Governine Law and Venue. This Agreement shall be governed

by and construed under the laws of the State of Idaho, except to the extent that any federal law
may apply
SECTION 18:

Captions and Section Headings Captions and section headings

used herein are for convenience only and are not a part of this Agreement and shall not be
used in construing its provisions
SECTION 19:

Severabiliw. Should any part of this Agreement for any reason be

declared invalid, the validity and binding effect of any remaining portion shall not be affected,
and the remaining portions of this Agreement shall remain in full force and effect as if this
Agreement had been executed with the invalid provisions eliminated.

EMPLOYER:

Sky Enterprise, LLC,
an Idaho limited liability company

EMPLOYEE:

EMPLOYMENT AGREEMENT
OF
JoCaroI Losee
THIS EMPLOYMENT AGREEMENT ("Agreement") is made and entered' into as of
September -,

2003 (the "Effective Date"), by and between Sky Enterprise, LLC, an Idaho

limited liability company ("Employer"), and JoCarol Losee ("Employee").

In consideration of the mutual covenants and conditions contained herein and for other
good and valuable consideration (the receipt, adequacy and sufficiency of which are hereby
acknowledged), the parties agree as follows:
SECTION 1: Emplovment. Employer hereby employs Employee and Employee
6.

'.

'\b

hereby accepts employment with Employer and agrees to exercise and perform faithfully, and to
the best of his ability on behalf of Employer the duties and responsibilities customarily exercised
and performed by a chief Employee officer and managing member of a private company engaged
in a commercial manufacturing and marketing business. Employee fkrther agrees to perform
such duties and responsibilities in a manner consistent with safe and sound business practices
and in compliance with all applicable laws and regulations. The services to be performed by
Employee may be extended, modified or curtailed from time to time at the direction of
Employer, provided that the services performed by Employee shall be of the nature customarily
performed by a chief Employee officer of a commercialmanufacturing and marketing business.
Employee agrees to serve as a full-time employee and devote his best efforts, ability and
attention to the business of Employer during the term of this Ageement. Employee shall,
neither directly or indirectly, render any services of a business, commercial or professional
nature, whether as an employee, partner, officer, director, shareholder or in any other capacity, to
any other person, firm,corporation or organization which in any manner competes with
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Employer, whether for compensation or otherwise, nor engage in any activity which is adverse to
Employer's business or welfare, in the reasonable opinion of Employer, without the prior written
consent of Employer.
Nothing contained herein shall be construed to prevent Employee from investing his
assets in any form or manner, or supervising these investments; provided, that:

(i) such

investment-related activities do not, in any manner or for any significant amount of time,
interfere with his performance of services on behalf of Employer; and (ii) Employee shall not
acquire any direct or indirect ownership interest in any business or business entity other than

$

Employer that is engaged in the same business or a substantially similar or competitive business
as the business of Employer.
SECTION 2:

Term.

The term of Employee's employment by Employer pursuant to

this Agreement shall be for a period of five (5) consecutive years, commencing on the Effective
Date, and terminating on the fifth anniversary of the Effective Date, subject to the termination
provisions set forth in this Agreement, and subject to the extension of the term of Employee's
employment by written agreement executed by Employer and Employee.
SECTION 3: Comuensation and Other Benefits. As compensation in h l l for the
services to be rendered by Employee, Employer shall pay the following compensation and
benefits:
3.1 Base Salary. Employer shall pay to Employee a base salary of $
per year, less applicable federal and state withholdings, payable in equal monthly installments.
3.2 Benefits.

Employee shall be entitled to receive such other benefits of

employment as are made available to other employees of Employer, such as group health and
disability insurance, subject to the eligibility requirements set forth in any benefit plan, adopted
by Employer.

SECTION 4: Expenses. Employee is authorized to incur reasonable expenses for
promoting the business of Employer, including expenses for entertainment, travel,
conventions, meetings and seminars. Any such expenses will be reimbursed by Employer
upon presentation by Employee, from time to time, of an itemized account of his expenditures,
accompanied by sufficient information regarding the nature of such expenditures to permit
Employer to maintain sufficient records for federal income tax purposes.
SECTION 5: Termination Prior to Expiration of Term.

5.1 Termination by Emalover for Cause.

9
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Employer may terminate this

Agreement for cause upon written notice to Employee. Upon such termination, all obligations of
Employer hereunder shall cease, except as to compensation, benefits and expenses which have
accrued as of the date of termination. For purposes of this Section, termination for "cause" shall
mean a good faith determination by Employer that (i) Employee has committed one or more acts
that may reasonably constitute a felony or misdemeanor involving moral turpitude; (ii) Employee
was involved in criminal misfeasance, gross negligence or willful misconduct in the performance
of his duties; (iii) Employee has knowingly made material misrepresentations to Employer or its
members, (iv) Employee has materially breached this Agreement or (v) Employee is not
performing to the reasonable satisfaction of the Employer.
5.2 Death of Employee. If Employee dies during the term of this Agreement,

Employer shall pay to the estate of Employee the compensation and other benefits hereunder
which would otherwise be payable to Employee up to the end of the month in which his death
occurs.

Employer shall have no further obligations under this Agreement, except as to

compensation, benefits and expenses which would have accrued as of the end of the month in
which Employee's death occurs.

5.3 Disabiliw of Employee. If Employee becomes disabled during the term of

this Agreement, Employer shall pay to Employee an amount equal to fifty percent (50%) of
Employee's monthly base salary then in effect reduced by any amounts paid to Employee as a
result of the disability and arising from workers' compensation insurance purchased by
Employer. If Employee's disability continues for a period of ninety (90) days, Employer may, at
its option, terminate this Agreement after the expiration of the ninety (90) day period, giving
written notice to Employee, at which time all obligations and liabilities of Employer shall cease.
For purposes of this Agreement, the term "disability" shall mean a physical or mental
impairment which prevents Employee from performing the essential functions of his job either
$ \

with or without a reasonable accommodation. To the extent necessary to determine whether

\"

Employee has a disability for purposes of this Section, Employer may rely upon a written
statement provided by a licensed physician acceptable to Employer. In addition, Employee shall
allow himself to be examined, as appropriate, by a licensed physician selected by Employer and
agreed to by Employee.
SECTION 6: Fair Competition Covenants.
6.1 Nondisclosure. Employee shall not, during and after his employment with

Employer, without Employer's prior written consent, use or disclose to any person, firm or
corporation, any financial information, marketing strategies, business plan, potential or actual
customer lists and addresses or other information of the Employer which he may have acquired
in the course of his employment that has or could have commercial value or other utility in the
business in which Sky Enterprises is engaged or in which Sky Enterprises is contemplating
engaging, such that unauthorized disclosure or use of the information could be detrimental to the
interest of Sky Enterprises.

6.2 Noncom~etition Covenant.

Employee agrees that during Employee's

employment with Employer and for a period of one (1) year following the effective date of the
termination for any reason of Employee's employment with Employer, Employee will not,
directly or indirectly, engage in competition. Competition includes owning an interest in or being
employed by, acting as a consultant to, or otherwise participating, associating, rendering services
to, or engaging in, a proprietorship, partnership, corporation, limited liability company or other
entity or organization, or a business unit, division, subsidiary, or other component of such an
,-f
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entity or organization, the principal business of which is the same as or substantially similar to
the business of Employer.

6.3 Nonsolicitation Covenant. Employee further agrees that during the term of
Employee's employment with Employer and for one (I) year following the effective date of the
termination for any reason of Employee's employment with Employer, Employee will not,
directly or indirectly, solicit or induce business from any of the customers of Employer which, at
the time of termination of Employee's employment, were listed (or ought to have been listed) in
the Employer's records, regarding any service or product that competes directly or indirectly
with any service or product provided or marketed by or actually under development or active
consideration by Employer at the time of the, or prior to termination of Employee's employment.
Employee further agrees to not, directly or indirectly, during the term of Employee's
employment with Employer and for one (1) year following the termination for any reason of
Employee's employment with Employer, solicit or induce any person then employed by
Employer to terminate such employment or to become employed or seek employment with a
business or entity in competition with Employer.
SECTION 7: Indemnification.

7.1 Right to indemnification. To the fullest extent permitted by law, and at the

sole discretion of Employer, Employer shall reimburse Employee for: (i) all attorney costs and
expenses incurred, and (ii) all amounts necessary to satisfy a judgment rendered or levied against
Employee in any action or threatened action brought by a third party against Employee (whether
or not Employer is joined as a party defendant) to impose a liability or penalty against Employee
for an act alleged to have been committed by Employee while an officer of Employer, provided
that: (i) Employee was acting in good faith, (ii) Employee reasonably believed his activities
were within the scope of his employment or authority and for a purpose which Employee
R
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reasonably believed to be in the best interests of Employer or Employer's members; and (iii) in
the case of a criminal proceeding, that Employee had no reasonable cause to believe that
Employee's conduct was unlawful. Payments authorized hereunder include amounts paid and
expenses incurred in settling any such action or threatened action. All rights hereunder are
limited by any applicable state or federal laws.
7.2 Procedures. In the event a third person asserts any claim against Employee

regarding a matter to which Employer's indemnification obligation set forth in Section 7.1 above
relates (a "Third Party Claim"), Employee shall give prompt notice thereof to Employer. The
parties shall cooperate in defending any such Third Party Claim and the Employer shall have
reasonable access to the books and records and personnel in the possession or control of
Employee which relate to the defense. While Employer is conducting the defense of a Third
Party Claim in accordance with this Section: (i) Employee may retain separate co-counsel at his
sole cost and expense and participate in the defense of the Third Party Claim; and (ii) neither
Employee nor Employer will consent to the entry of any judgment or enter into any settlement
with respect to the Third Party Claim without the prior written consent of the other party (which
consent shall not be unreasonably withheld).

SECTION 9:

Warranties. Employee represents and warrants to Employer that

(i) Employee understands and voluntarily agrees to the provisions of this Agreement,
(ii) Employee has been advised by competent legal counsel in connection with the negotiation
and execution of this Agreement, (iii) Employee is free to enter into this Agreement and has
no commitment, arrangement or understanding to or with any third party which restrains or is
in conflict with this Agreement or which would operate to prevent Employee from performing
the services to the Employer which Employee has agreed to provide hereunder, and
(iv)Employee has not, to his reasonable knowledge, committed an act that may give rise to any
action or threatened action brought by a third party, as more fully set forth herein. Employee
\'
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agrees to indemnify and hold Employer harmless from and against any and all liabilities or
claims, including costs, expenses and reasonable attorneys' fees, arising out of any act or acts
by Employee, which constitute a breach of any such commitment, arrangement or
understanding.
SECTION 10:

Remedies. By execution of this Agreement, Employee agrees that

the remedy at law for any breach of the foregoing covenants would not be adequate for the
protection of Employer, and that upon any breach thereof by Employee, Employer will be
entitled to seek injunctive relief to prevent or curtail such a breach without necessity of a
bond. Such injunctive relief shall be in addition to and not in place of any other remedies
available at law or equity Employee acknowledges that the provisions of this Section and the
covenants contained herein have been agreed upon after specific negotiation between
Employer and Employee and are reasonable. However, if at the time of enforcement of this
Section a court shall hold that any restriction stated herein is unreasonable, the parties agree
that the restriction shall be amended insofar as necessary so as to comply with applicable law.

Moreover, such a determination shall not affect the binding effect of the other provisions of
this Section or of any of the other provisions of this Agreement.
SECTION 11:

Entire Agreement.

This Agreement contains the entire

Agreement between the parties with respect to the employment of Employee by Employer,
and supersedes all prior and contemporaneous agreements, representations and understandings
of the parties. No modification, amendment or waiver of any of the provisions of this
Agreement shall be effective unless in writing specifically referring hereto and signed by both
parties.
SECTION 12:

pi

Waiver of Breach. The failure to enforce at any time any of the

provisions of this Agreement, or to require at any time performance by the other party of any
of the provisions hereof, shall in no way be construed to be a waiver of such provisions or to
affect either the validity of this Agreement or any part hereof or the right of either party
thereafter to enforce each and every provision in accordance with the terms of this Agreement.
SECTION 13:

&t&.

Any written notice to be given to Employee by Employer

may be given either by personal delivery to Employee, or by mail registered or certified,
postage prepaid and return receipt requested, addressed to Employee at his then current
residence. Any written notice to be given to Employer by Employee shall be given either by
personal delivery to Ron Wamecke, or by mail, registered or certified, postage prepaid with
return receipt requested, addressed to Ron Warnecke at his then current residence.
SECTION 14:

Assignment. This Agreement shall be binding upon and inure to

the benefit of Employer, its successors and assigns. Employee may not assign all or any part
of her rights or obligations under this Agreement without the prior written consent of
Employer.

SECTION 15:

Arbitration and Attorneys' Fees. Any dispute arising out of or

relating to this Agreement shall be subject to mediation pursuant to the Commercial Mediation
Rules administered by the American Arbitration Association ("AAA").

If the parties are

unable to resolve the dispute in mediation, the parties may pursue any and all remedies
available at law or equity. The prevailing party shall be entitled to recover reasonable
attorneys' fees from the other party, which fees shall be set by the arbitrator and shall be in
addition to any other relief that may be awarded.
SECTION 16:

Survival. The terms and conditions set forth herein shall survive

the termination or expiration of this Agreement.
SECTION 17:

?
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govern in^

Law and Venue. This Agreement shall be governed

by and construed under the laws of the State of Idaho, except to the extent that any federal law
may apply.
SECTION 18:

Ca~tionsand Section Headings. Captions and section headings

used herein are for convenience only and are not a part of this Agreement and shall not be
used in construing its provisions
SECTION 19:

Severability. Should any part of this Agreement for any reason be

declared invalid, the validity and binding effect of any remaining portion shall not be affected,
and the remaining portions of this Agreement shall remain in full force and effect as if this
Agreement had been executed with the invalid provisions eliminated

EMPLOYER:

Sky Enterprise, LLC,
an Idaho limited liability company

By:

EMPLOYEE:

E. W. Pike
Mark J. Miller
PIKE & SMXTIi, P.A.
0.E. Bell Center
15 1 N. Ridge, Suite 2 I0
P. 0. Box 2949
Idaho Falls, ID 83403
Telephone: (208) 528-6444
Facsimile: (208) 528-6447
Attorneys for Respondents.

BEFORE THE IDAHO HUMAN RIGHTS COMMISSION

JoCAROL LOSEE,
complainant,
VS.

SKY ENTEWNSE, LLC and
THE IDAHO COMPANY,
Respondents,

1
1
1

Complaint Nos,e-0305-416
and 38CA500211

)

RESPONSE TO CFLARGE OF

)

DICSCNMINATION

1
1
)

Respondents Sky Enterprise, LLC f"3k-y") arid The Idaho Company ("Idaho Company')
submit their response to the Charge of Discrimination filed by SoCarol Losee ("'JoCarol") as follows:

FACTUALBACKGROUND
Sky is an Idaho limited liability company, organized in September, 2003.' The initial
management board of Sky consisted of Jerry Losee, JoCarol Losee, William F. Rigby and Ronald R.
Warnecke. The Idaho Company is an Idaho business and industrial development corporation, and a
50% equity owner and member of Sly; the remaining 50% of Sky is owned by JoCarol and Jerry
Losee ("the Losees").
The business relationship between the Losees and Idaho Company began in approximately
August 2003 when JoCarol approached Idaho Company President William F. Rigby ("Rigby")
regarding financing for an invention the Losees were attempting to market. Thereafter, on September

'r\
i:'

23,2003, a Membership Interest Purchase Agreement was executed between the Losees and Idaho
C ~ m p a n y .That
~ same date, the Operating Agreement of Sky Enterprise, L.L.C. was executed by the
Losees and Idaho Company? The agreements provided that in return for financing, Idaho Conlpany
would receive 50% interest in Sky, and for selection of a fifth Member. The Idaho Company initially
agreed to provide $135,000.00 in financing; that amount was later increased to $261,000.00.4 Also
entered into on September 23,2003 were Employment Agreements with Jerry Losee and JoCarol
Losee.' The Employment Agreements were between the Losees and Sky. There were never any

'See Exhibit "A,"
'See Exhibit B.
'See Exhibit C.
4Exl~ibitD; See also Exhibit E, Transcript of 10127104 Hearing, pp. 86-88.

'See Exhibit F.
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employment agreements between tlie Losees and Idaho Company, nor were the Losees ever employed
by Idaho Co~ilpany.
From September 23,2003 to March 2004, the Losees were responsible for all accounting
functions. During this time, the Losees spent Sky money on things not in the budget and for nonbusiness-related expenses, causing a financial strain on Sky. In March 2004, Idaho Company
requested a review of the accouilting procedures because reports were not getting done. The review
was conducted by Hal Latin and Daryl Snyder.6 They found material failures and reported them to
Idaho Company. Shortly after this review, Idaho Company took over all accounting and all major
checlc writing fnnctions, hiring Ms. Snyder to head this effort. However, Losees co~ltinuedto have
0

,'?
\

access to checks, a debit card and web transfers, although they were specifically instructed not to utilize
them. Within two months, Losees wrote out two checks in one day for more than $1,500. There were
not sufficient fiinds in the Sky checking account to cover these checlcs on the day they were written.
Thereafter, checlcs, debit cards and electronic transfer capabilities were removed from the Losees'
control.
In approximately May 2004' Slcy began manufacturing the Rite-Baclc, and Losees hired
en~ployeesto support them in that effort. Shortly thereafter, it came to the attention of Idaho Company
that Losees had hired an employee under the age of 16, as well as their 13-year-old daughter. Idaho
Company informed Losees that Idaiio law prohibited their hiring employees under age 16; however,

"ee Exhibit G.
'See Exhibit PI, payroll records provided by JoCarol.
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within a month of reporting this to the Losees they hired a 15-year-old n e p h e ~ . ~
As Snyder began working on the Sky books and records, it became apparent to her that some
invoices andlor receipts were missing, and that there were charges and debits for which the Losees had
not provided supporting documentation. Snyder repeatedly asked the Losees for the missing
documents, and to support their contention that the charges were legitimate business expenses. Losees
failed and refused to provide any documentation. Ultimately, Snyder conducted her own investigation
regarding some of the charges and came to the conclusion they were not legitimate business expenses.
She learned, for instance, that a $1,000 payment debited as 'Maple Street" was in fact to "Maple
Street Sit and Sleep" for the purchase of bedroom furniture for the Losees' personal use.'
The business relationship between the Losees and Idaho Company continued to deteriorate,
due to the Losees' misuse of company funds, failure to keep records, failure to properly account for
company hnds, hiring of underage workers and other violations of the Operating Agreement and
Employment Agreements. The funds Idaho Company committed to Slcy were exhausted and
exceeded. Sky was not earning any appreciable revenue. Several telephone conferences and in-person
meetings were held from May 2004 to August 2004 in an attempt to address the problems; however,
the Losees continued to be unresponsive and uncooperative. On August 29,2004, the Losees sent a
letter to Rigby and Warneclce stating, among other things, that they were opening a new bank account
for Sky under the Losees' exclusive control, and that they intended to "lun this business on their

'See Exhibit E,Transcript of 10127104 Hearing, p. 91, LL. 17-24.
9SeeAffidavit of Daryl Snyder filed in Bannock County Case No. CV-04-4501 DC, annexed
hereto as Exhibit I.

own."'0 Losees did, in fact, open a new bank account, into which they deposited company fbnds.'l
They then utilized those funds for their personal expenses." On September 3,2004 the Losees were
informed that Idaho Company would advance no further funds.
On or about September 17,2004, Idaho Company sent a letter to the Losees, again informing
them that Idaho Company would not advance any additional funds for Sky's operation, including
salaries." By this time, Ida110 Company had advanced $271,058.02.'4 Idaho Company also invoked
the mediation clause of the Operating Agreement, and requested the Losees to participate in mediation
as required by that agreement." A mediation was conducted on Friday, September 17, 2004 under
the auspices of Marvin M. Sinith as mediator. An agreement was reached, wherein Losees had until
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Friday, September 24,2004 to arrange a buy-out of Idaho Company interest in Sky. The agreement
further provided that should the Losees fail to arrange sucl~a buy-out within the time perlnitted, Duane
Fugelberg ("Fugelberg") would be appointed the fifth member of the management board, a ~ l dthat a
special meeting of the management board would take place as soon as pra~ticable.'~
The Losees failed to arrange a buy-out, and Fugelberg assumed his position as the fifth member

"See Exhibit J.
"Exhibit E, Transcript of 10127104 Ilearing, p. 75, LL. 7-25, p. 76, LL. 1-17.
''Exhibit E, Transcript of 10127104 Hearing, p. 77, LL. 2-23; pp. 112-1 13.
I3ExhibitK.
I4SeeExhibit L.
"See Exhibit C.
"Exhibit M.

of the Sky management board. Thereafter, a meeting was scheduled and noticed between the Losees
and their then-counsel, David Maguire, and the other Sky Members. Neither the Losees nor their
counsel attended the meeting. On October 11,2004, a special meeting of the board was held. Notice
was duly provided to the Losees," but they failed to attend. At the special meeting, the Sky
management board resolved to move operations from Lava Hot Springs, Idaho to fdaho Falls, Idaho.
Thereafter, on October 15,2004, Sky instituted proceedings against the Losees in the Sixth
Judicial District Court, Barnlock County, Idaho, Case No. CV-04-4501 OC. In those legal proceeds,
JoCarol raised the issue of alleged harassment which is presently before the Commission, and alleged
that Idaho Company had taicen legal action because she had rejected Rigby's alleged advances.
Apparently, Judge Randy Smith was not persuaded by JoCarol's allegations, and ultimately granted
Sky and Idaho Company the relief it requested.

I. RESPONSE TO COMPLAINANT'S STATEMENT OF HARM
JoCarol alleges that she was sexually harassed and terminated on October 15, 2004.
However, the record does not support her allegations, and said accusations are denied.
A. JoCarol's Employment Continued Until February 2,2005. Sky filed its Complaint on
October 15, 2004, and from approximately that date until October 28, 2004 Sky operatioils were
suspended. However, under the parties' stipulation and the Court's Order of October 28, 2004, the
Losees had control of the Sky preinises, and were permitted to engage in sales, marlceting and other
activities on behalf of S l y from October 28,2004 forward.I8 Duane Fugelberg's appointrnellt as the
"Exhibit N.
"Exhibit 0 .

fifth member of the Sky management board was suspended, and the Losees, at that point, had as much
say from a voting standpoint as anyone from Idaho Company. Because of the provisions of the Court's
Order, and the fact that Losees and Idaho Company each had an equal number of votes, it would have
been impossible for Idaho Company, or any of its members, to uphold any management decision not
agreed to by the Losees, including elnployment termination of either of them.
It was not until the hearing on the Order to Show Cause, held February 2,2005, that the
Court, finding the Losees had violated the previous Order and misappropriated Sky f i l l l d ~entered
, ~ ~ an
Order transferring control of the business and its assets away from Losees to the other Sky
management board members.20

B. JoCarol Has Not Stated a Claim for Sexual Harassment. In De Los Santos v. J: R.
Sinzplot Co ?' the Idaho Supreme Court held a prima facie case of "quidpro quo sexual harassment
obtains when a supervisor conditions the granting of an economic or other job benefit upon the receipt
of sexual favors from a subordinate, or punishes that subordinate for refusing to comply."'2 Rigby was
not JoCarol's supervisor; in fact he had no supervisory responsibilities, duties or power over her.
Rather, they were each equal members of the Slcy management board. JoCarol's husband, Jerry
Losee, was also an equal member of the board. Obviously, JoCarol and Jerry could, by combining
their votes, outvote whatever action Rigby proposed. Rigby lacked power to change the conditions of

I9Exhibit P, Transcript of 2/1/05 hearing, pp. 121-123.
''Exhibit Q.
2'126 Idaho 963,895 P.2d 364 (1995).
22DeLos Santos, 126 Idaho at 967.

JoCaral's employment. JoCaroi was'not his subordinate. A claim of quidpvo quo harassment cannot

lie.
Likewise, JoCarol cannot meet the standard of proof for a claim of hostile work: environment
sexual harassment. De Los Snntos held that aprima facie case for a ltostile work environment claim

requires that:
1.
The employee must be subjected to sexual advances, requests for sexual
favors, or other conduct of a sexual nature, and
2.

this conduct must be unwelcome; and

3.
the conduct must be sufficiently severe or pervasive to alter the co~lditiolzsof
the empIoyee's employment and create an abusive worlcing environment.23
i2

P

The Xdaho Supreme Court has further explained that "in order to show that a work environment
was sufficiently hostile, a plaintiff must show tlze occurrence of numerous improper acts which establish
a pattern of conduct sufflcientiy severe or pervasive to alter the conditions of employrzient."2~oCarof's
allegations do not begin to rise to the level required for a Ifiostile work environment claim. Slze has nor
alleged any pattern of conduct; rather, she has identified only two instances of allegedly ii-rappropriate
comments more than seven inotlths apart. She admitted that she refused any alleged or implied
advances in January 2004, and that there were no repercussions &om that refusal."
In addition, it is important to remember that (I) Rigby did not work at or near tlie same work
location as SoCarol; (2) he was not JoCarol's supervisor; (3) Rigby was not an employee df Sky; and

23DeLos Snrittos, 129 Idaho, 769-779.

"Exhibit E, Transcript of 10/27/04 Wearing, p. 60, LL. 1-22.

(4) Rigby and JoCarol had, at a minimum, equal authority regarding Sky decisions (it is arguable that
JoCarol had greater authority, ass~uningshe and her husband would vote together).
JoCarol made no allegations of sexual harassment prior to the lawsuit which was filed October
15,2004. In the context of the litigation, JoCarol raised the issue in the lawsuit as a defense to
allegations by other Sky members that the Losees should no longer be permitted to manage the Sky
business because oftheir misdeeds. That defense was not successful in the Bannoclc County lawsuit,
and the Court found that the Losees sliould no longer be permitted to exercise control over Slcy.
Respondents believe that the alleged misconduct has been litigated, and found to be without merit, and
that the within proceedings by JoCarol should be res jtldicata.

b

?

11. RESPONDENT'S REASON FOR ADVERSE ACTION
A. JoCarol's Employment Was Terminated for Cause. The record in the Bannock

County case is replete with evidence, testi~nonyand admissions that the Losees, including JoCarol,
misappropriated Sky funds, hired underage workers, and were dishonest in their dealings with the other
Sly members and/or their representatives. Some of the evidence is contained in affidavits and other
exhibits annexed to this Response. Losees were confronted with evidence of misappropriation and
conversion to personal use of Slqr fmds in early August, a i d counseled to cease their behavior or the
business relationship wodd fail
However, the nlost compelling evidence of financial impropriety on the part of the Losees
comes from JoCarol herself. At the February 2, 2005 hearing, JoCarol testified, under oath, that she
lied, both to her counsel and to John Rigby, a Sky representative, about invoices for product she had
shipped out between October 28,2004 and February 2,2005. During cross-examination by Mark

Miller, attorney for Sky, JoCarol stated:

MILLER:

So you were keeping secrets from your counsel, is that correct?

JOCAROL: Yes, and I was stupid for doing that.
MILLER:

Why did you tell John Rigby that you did not have invoices for the product that
had been shipped?

.TOCAROL: Because it, he wasn't the attorney.
MILLER:

But you did tell him that?

JOCAROL: Yes.
MILLER:

You told him there was no paperwork?

JOCAROL: Yes2'
JoCarol also admitted she had converted S l y funds to her own use and benefit:

MILLER:

Okay. You testified previously that you have gotten checlts payable to you -

JOCAROL: Yes.
MILLER:

For the sale of units to such places as Brass Sales and others?

JOCAROL: Yes.
MILLER:

What d ~ you
d do with those funds when you received them?

JOCAROL: Put them in my checking account.
MILLER:

In your checking account?

JOCAROL: Yes.
MILLER:

What happened to those funds after that?

"Exhibit P, Transcript of 2/1/05 Hearing, pp. 92-93, LL. 17-4.

10
-127-

JOCAROL: They were used for our personal use so I could -

MILLER:

Okay.

JOCAROL: - so I could put food on the table for my ~hildren.'~

B.

in the Alternative, JoCaro17sTermination Constituted a Reduction in Force.

After February 2,2005, Slcy operations were moved fi-om Lava Hot Springs, Idaho to Idaho FaIls,

Idaho. The company was deeply in debt, and not profitable. It could not &ford to employ JoCarol, or
anyone else, particularly in light of the Court's Order regarding incurring any further debt. A reductioii

in force, based upon economic necessity, took place, and alI Sky employees were terminated. Sky

k

y>

presently has xio employees, and all rnan~lfacturing,sales and other activities are perfosnied by
independent contractors.

111. RESPONSE TO COMPLAINANT'S STATEMENT OF DISGMMXNATION
I

i

A.

Rigby's Recollection of Events.

Rigby's recollection of the events leading up to, and surrounding the September 3, 2003

i
I

meeting differ substantially from JoCarol's allegations. Rigby does not recall ever referring to
I

Complainai~tas "my beautifid JoCarol." However, Mgby and JoCarol did have an amicable
relationship. They offen joked, and while he does not specifically recall the incident, Rigby concedes he
may have made the ""mud'comment. However, JoCarol did not ever indicate, at that time or later, that
the comment caused her to feel uncomfortable. To tile con.trary, JaCnrol's relationship wit11 Rigby
continued to be warm and cordial. JoCarol testified that she gave Rigby hugsZ8and that slie tl~ouglitof
"Exhibit P, Transcript of 2/1/05 Hearing, pp. 109-110,
28~xhibit
E, Trmscript of 10127104 Hearing, p. 61, LL. 10-23.
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him as a father figure.29
Throughout the worlting relationship between the Losees and Rigby, JoCarol was the "point
person." Her husband, Jerry, rarely participated in discussions or interfaced with Rigby or any of the
other Sky members. Rigby recalls that he requested both the Losees he present at the September 3rd
meeting, and that the purpose of the meeting was to deliver the Losees' final paycheclts, since Sky had
no more funds with which to meet payroll, and Idaho Company funding was long since exhausted. He
had previously met with JoCarol the first part of August to demand the Losees quit utilizing Sky funds
for personal expenses.

12
FIc

JoCarol declined to have her husband present at the September 3,2003 meeting. Rigby also
recalls that she suggested the Red Lion as a meeting place, indicating it was "nicer" than the restaurant
where they had met in August. Rigby arrived at the Red Lion Coffee Sl~op,and JoCarol was seated in
a booth. Rigby recalls malting a jolting remark along the lines of, "Were we getting a room or a
booth?" He recalls that JoCarol laughed, and jolted in return, "Jerry wondered about that, too!" At no
lime did JoCarol indicate, verbally or by manner, that she felt uncomfortable, or that she was offended
by Rigby's jolte. They then discussed business matters, and lle told her the checlcs he was delivering
had exhausted S l y resources and would be the last until money was generated from sales. He also told
her that Idaho Company had already exceeded its loan comrnitnlent to Slcy and would not advance any
more funds. JoCarol was unliappy about the funding cut-off, and asked Rigby how the Losees were
supposed to live. Rigby suggested the entire Sky management board meet within the next week or so

"Exhibit E, Transcript of 10127104 Hearing, p. 61, LL. 17-18.

to work out the future of Sky, and asked JoCarol to provide him and Warnaclce a list of discussion
points for the meeting. The meeting ended without event. Neither of the Losees ever presented a list of
discussion points, nor did they make themselves available for a subsequent meeting.
IV. JURISDICTION OF IDAHO HUMAN RIGHTS COMMISSION AND EEOC

Respondents submit that the Idaho Human Rights Commission and EEOC do not have
jurisdiction over this matter because neither Sky nor Idaho Company employs a sufficient number of
employees. Exhibit H is a calendar summary of employee activity for Sky for the year 2004 -the only
full year Sky has been in business. The information summarized in that Exhibit was provided by
JoCarol to Daryl Snyder to permit Ms. Snyder to prepare requisite payroll checks and reports to state
and federal agencies. A review of that calendar snmmary reveals Slcy did not employ five (5) or more
employees (much less fifteen (15) or more) for each working day in each of twenty (20) or more
calendar w e e l ~ in
s ~2004;
~ Slcy had no employees in 2003 or 2005. Sky is not ail "employer" within
the meaning of either Title VII of the 1964 Civil Rights Act or its Idaho counterpart.
JoCarol was never employed by Idaho Company. The Idaho Company had no employees
during the relevant years in any event.
111. CONCLUSION

JoCarol has not stated a claim of sexual harassment under any definition accepted by courts in
this jurisdiction. She was ~~i~successful
when she made the same claims in Baiuioclc County District
Court, and is attempting to revisit tl~oseclaims here; however, they have already been litigated, and are

3"42 U.S.C. § 2000e(b); I.C. 5 67-5902(b).
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res j~ldicata. Finally, Sky is not subject to either Title VII of the 1964 Civil Rights Act or the Idaho

Human Riglzts Act because it has never had the requisite number of employees. JoCarol's claims
before the Idaho Human Rights Commission and EEOC should be dismissed.

RESPECTFULLY SUBMITTED thi

FKO&IISSORY NOTE

i DEBTOR'S AAME, ~ D X E S ASD
S $

1

1

9 OR
~ TW

("I,"'r\ve,'; !be" "ay"or ''us1' means each D a b ~ r
who sim.)

Loan No. 007
A m o m ; $262,000.00
Loan Fee: $0.00 ' '
Filing Fee: $496,Ot)
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WCWD P-ILTY'S NAME m~ADDREGB

("You" rncano tEc Secured Pivty, rts wocessars and

asaign~.)

Date: July 2 , 2004
MatWity; July 1,2005

SKY ENTERSRIPSES, an Idaho Udeed Liability Corporation, E M Y LEE
LOSEE, atla SIQCMOZ,LOSEE,af€a date without grace, for value received, 1, we, or
either of us promise eo pay to the or& of TME IDAHO CQMFAW at 151 N, Ridge,
Suite 2600,
I d a 0 Falls, Idaho, TWO H W m D SIXTY-O?% WOUsAND PQUARS AND
OO/IW($261,000.00), payable
States, wiGh interest thereon
at the variabtble r&tBo f WALL S7m5T Ju
annum, Fully floating md $5 pub'lishsd
& 1,om the date hereof,
payable as follows:

The prin~ipaisum outtin
bamv unrler Ms note. On
that f may barraw up w t h e m i m u n l only one time ( a d subject to to11other canditions.)
I may request draws in pemon, telephone or in ~Vsiitinguntil midnight on h e 30,2005.

fntefest will .be calculated on a 365/365 basis.
f i t payments hereinabo.t'eprovided far shall be applied fist, to ac;cmed intersst
and the balanoe to red'txctian of prhcipd. Any payment not pdd when due shall, at the
apdon af tl1e leg$ holder baeof, bear interest at the fate of WALL STREET JOURNAL
RUMB PLVSNn'E PERCENT (9%) per annm until paid. h cme of default.in the payment
af any installment of principal or my pottion t.hereof, or ia the payment of any
irnstaTtment of interest, or my portion %he:eaf,the entire principal sum and all unpaid
interest shall, at .the option of the hdda hereof, become immadiately due, payable md
~~Llectibis,
and aetion may at once be i n s t i ~ dfor recovery and collection of same in
my c;amof prow jurisdiction. If thic note is colleoted by an attorney, either with or
without suit, the wdersigned agree&) ta p&yaalt casts and expenses, including a
reasonable attorney fee.

The makers and mdclrsers ofthis aate waive dernmd, notice of non-payment md
protest, and agrac that this Yotc may be extended 111 whole or in p3-Tt without their
consent,
SKY E,WE;RPRTSES, LLC

By:
Titk

n

Slste nf Idaho

Spsee Above ThlsLke For Recoidng Dala

DEED OF TRUST
(With Future Advance Clause)

t DATE AND PARTIES.The date of this Deed of Trust (Security Instrument) is ......?U&X..1.?...?!?0!!.........................
and the parties, their addresses and tanidentification numbers, if required, are ns follows:
Sky E n t e r p r i s e s , LLC
J e r r y Lee Losee
J o C a r o l Losee
9253 Frandsen Road
Lava Hot S p r i n g s , ID

83246

D I f checked, refer to the attached Addendum incorporated herein, for additional Grantor;, tllcir signnturcs and
acknowledgments.

fl

TRUSTEE:

\.: \.
LENDER:

.7

"

.

The I d a h o Company
151 N. Ridge, S u i t e 260, Idaho F a l l s , ID 83403
P. 0 . Box 51216, Idaho P a l l s , I D 83405-1216

CONVEYANCE. For good and valuable consideration, the receipt and sufficiency of wl~ichis acknowledged, and
to secure the Secuied Debt (defined below) and Grantor's performance under this Security Instrument. Grantor
irrevocably grants, bargains, sells and conyeys to Trustee, lq.trust for the benelil of Lender, with power of sale, the
following described property:

. . .

..~..,
::

Lot 9, Block 1, Mt. J u n i p e r R a n c h e t t e s , Bannock Counw, Idaho,
a s t h e same a p p e a r s o n t h e o f f i c i a l p l a t t h e r e o f

................................................................
at ...........i....................... .....................
(County)
9253 Prandsen Road
83246
...........................................................................
a..!!~...?.??,&?$.?. .....................Idaho .........................................
<aYl
FBI? Cod=)

The propeity is located in ........B?%?ck
LAddics~)

Together with all rights, easements, appurtenances, royalties, mineral rigl~ts,oil and'gasrights, all water and ripnrinn
rights, ditches, and water stock and all existing and future improvynents, structures, fixturm, nnd replneemeirls ihat
may now, or at any time in the future, be part of the real estate described above (all referrcd lo as "Properly ").
3.

.

,

MAXIMUM OBLIGATION LIMITThe total principal amount secured by this Security Instrument a1 nny unc tinre
shall not exceed $ ....826.lr000.:.!?0 .......................
!................
.This limitation of amount does not indude interest and
other fees and charges validly made pursuant to this Security Instrument. Also, this liinitat<on does not apply to
advances made under the terms of this Security Instrument to protect Lender's se~uiityand to perionn any o l (he
covenants contained in this Security Instrument.
dECURED DEBT AND m U R E ADVANCES. The term "Secured DkbtS'isdefined as iollows:
k Debt incurred under the terms of ail promissoly note(s), contracl(s), guaranty(s) or other evidence of debt described
li~cdebis helolt, il ir
below and all their extensions, renewals, modifications or substitutions. (Wllcii iefercr~ci~rg
rug,gmled lllnr yorr include itenis sucit ns b&roiuerr8nanrer, zlore nniounrr, btleresl roles, rtrnmrily him, crt)
Loan t o Sky E n t e r p r i s e s , LLC, J e r r y Lee Losee, and J a C a r o l Losee d a t e d
? l l / n l t qn the amount of $261,000.00 w i t h a m a t u r i t y of 711105.
C V V

rn

?""I

EXHIBIT "G99

0. All future advances from Lender to Grantar or a h e r future obl/galions of Grantorlo ~ende;\lnderany prontissory
note, contiact, guaranty, or other evidence of debt executed by Grantor infavor of Lender executed alter this
Security Insliument whether or not this Security Instrument is spediicaiiy referenced. If more tiran one person
signs this Security Insirurnent, each Grantor agrees that this Security Instrun>ent wiil secure nil future advances and

....
.. .~ .....
. ~~. .~~~ .~
0~~~
~,
or hhurc loen;oi advances ih anv amount. Anv suchcommiiment must be agreed to in a senarate wriline.
C. Ail obiipations Grantor owes toiender, whicl; may later arise, to the exten; not prolribiteh by law, inciading, hot
not limtted lo, liabilities for overdrafts rciating to any deposit account agrceinent between Grantor and Lcndcr.
D. All additional sums advanced and expenses incurred byLender for insuring, preserving o r otherwise p r u t e c t i ~ ~ g
the Property and its value and any other sums advanced and expense; Incurred by Lender undcr the t e r n s [if
this Security Instrument.
ThisSecurity Instrument wiU not secure any other debt if Lender faiis to give any required notice of llte righ! of rescissiott.
5. PAYMENTS. Grantor agrees that all pa ments under tltc Secured Debt will be paid when due and in uccoidancc
with the terms of t h e SecuredDebt and t d Secuiitv Instrument.
6. \VALIRANTY OPTT1I.E. Grn~ltorwanants th3l Grnnwr is or wili be 1~11fully
reircd of the ertate cu81ve)rd b ) 'Itis
Seuuril) lnstrumcnl and has lhc right lu irre~oczbiygrant, h~rgain,sell and cunvry the P ~ c ~ p c r IlDy T I U O I Cio~ ,I r u ~ t .
*ill! ~ o x c rof ralr. Orantor also warrants t i ~ the
~ t Pruverly is unencumberrd, except for cncuml~ra~lcrs
o i recurd.
Y
with regard to any olirer martgage, deed of tr&, security ngrcentcrtt or other licn
7. P R I ~ R S E C U ~ I TINTERESTS.
docunrenl thal created a prior security interest or encambmnce on the Properly. Grantor agrecs:
A. T o make all oavments
when due and Lo oerform or eotnnlv with all covenants.
,
H. To pronlptly dc!ivrr to Lrndrt ;any notices 11131Grantor rccciver fromtlte holcler.
C. Not to allow any modificat/on or eutrwlon uf, nor to rsquesl any futurc advances under any note ur ngtee!ncnl
secured by tlte llc~tducumcnt witliuut Lender's prlor wntlcn consent.
8. CLAlhlS AGAINST TITLE. Grantor will ay $11 laxes, dsrrrsntentr, liens, encumbrances. lease p;tyments, gro~ia~d
rcnls, udlitics, and ollterchsrges relating t o tRe P~nprrtywhen due. Lrndrr may requirc Gcnnlur toi,ru\ide lo i.cndrr
rnwieq
all notices
.
.of
..-.....
.-..that
..... such ananlnlr art: rluc.and the
..~.cecclnls
~~. cvidencitt~Grantor's <ravlnenl.Grantor will delrnd
title la the Prooertv aeainst.anv claims that would imoair thel:on of this ~e?u"tv lnstru&&t. Orantor aerees tu a s s i ~ n .
to Lender. as iequkstgd by ~ e h d e rany
, rights, deim; or defenses Grantor rna{havc against parties who supply ltilior
o r materials to niainlain o i improve thk PGperty.
9. D U E ON SALE O R ENCUMBRANCE. Lender nlav, at its odion, declare the entire balunce of 1ileSrCUred Debt tu
be inlm~diatclyd u r aad ayablc upon the creation "tor cunt;act f i r the creation of, an l i r l ~riicun~br:~nte,
,
trtlnsier
or sale of the Property.
~i
tat tr subject to the restrictions irn oaed by federal lawSr2 C.liJl. 5?l). as a ~ ) p I i c ~ b l ~ .
This covenant ~h311run with rkS Property and shall ramain in c k r t uutil the Srcure Debt is lrnld in lul and tli!r
Sec,,ritv
is~
released.
....,Instrument
.....
.-.
10. P R O P E R T Y CONDITION, ALTERATIONS AND INSPECTION. Granlor will keep llle Property in good
condition and make all repairs thal are reasonably necessary. Granlor shaii not comrnil o r allow any waste.
impairment, or deterioration of the Properly. Gratltor will keep the Property free of noxious weeds and grasses.
Grantor agrees that the nature of the occupancy and use will not substantially change without Lender's prior wrillelt
consonL Grantor wiil not permit any change in an license, restrictive covenant or easenlent witlroul Lender's prior
written consent. Grantor will notify Lender of all Jemands, proceedings, claims, and actions against Grantor, and of
anv lass or damaee to the Proneriv.
,
Lentlrr or Lender's sgcntr "lay. 31 Lender's o lion, enlcr the Property at any rcnson3blc timc for tllc purpose uf
itlspcclin~!he Property. Lender shill give &antor noticc at lhe limc of or bclurc nn ins rctiuu s eciiyit~ga
reasonable nurnasc far the insocction Anv insvrctlon uf the Pracertv* rhsil
be entirelv for Ccndcc'r gencfit a i d
,
Grantor wilt in io way rely on ~ k n d e r ' sinsp;ctioi.
11. AUTSIORITY TO PERFORM. If Grantor fails lo perform any duly o r any of the covenants contained in llris
Security Inslrurnenl. Lender may, wilhout notice, perform or cause them to b e performed. Grantor nppoints Lender
as attorne in fact t o sign Grantor's name o r pay any amount necessa for performance. Lender's ri lit to perlurrn lor
Grantor slall not create an obiiption to perform, and Lender's fai ure to perform will not precktde Lender from
exercising any or Lender's other nghls under thelaw or tllis Security instruntent. If aoy conslrttclion on (lie Properly is
disconlinued or not carried o n in a reasonable manner, Lender may t a k e a l l steps necessary lo prolect Lender's
security interest in the Property, including completion of the construction.
12. ASSIGNMEW OF LEASES A N D RENTS. Grantor lncvoiably grants, bargains, sells and conveys to ~r!ist;e, in
trust far the benefit of Lender, as additional security all the right, ttlle and interest in and to any and all extsling or
future leases. subleases. and anv other written or verbal aereements for the use and occunancv of any norlion of tltc
Property, iicluding any extens;ons, renewals, modifice1ib;ls or substitutions of sttclt ag;eem&nts (ail icfcrrcd lo as
"Leases") and rents, issues and profils (all referred lo as "Rents"). Grantor will promptly rovicle Lencler will) true
and correct copies of all existing and luture Leases. Grantor ntay collect, receive, enjoy a n l u s e tbe Rents so 1a.g as
Grantor
is not in default under the terms of tlrii Securitv Instrument.
- -~
Grar.lor agrccs tl~iitthis nssign~nentis imn~ediatclyelfccli\e b:tween the parties lo !his Security It,stn!tnent. Gr:lntor
agrccr lhat this assignment i, eifcctive 3s to tl~irdparties on Grsntur's default when Lcnder ur'l'rustec takes a i f i r n , ~ ~ ~ i ~ c
nction nrercrii:rd hv is," in the St31c ui lclnho. Unl?:s c!herwire or-l!ibilcd or urer?:ihcd hu rlntc Intv. Grilnlnr a ~ ~ c r i
that d n d e r or ~ r i s l e emay take actual possession of the pro(erty withaul ille necessitJ of cotnm;ncing an;?c a1
actiotl or proceeding and Grentor ap,rees that actual possesston is deemed t o occur when Lender, or its aqent, tnoti$es
Gr3ntur "1 dclaull irld demands thii Granlor and Giantor's tenants pay all Rents d u r and tu hecoine d i e olrcctly la
Lender. Itnmcdiatrl) alter Lcnder gises Grantor the nolicc cf def3ui1, Granlor agrees that eitllcr Lender ur Grantor
Imnv 'mnlediatclv nclih the tcnantr and demand that all f d l ~ r ellenli be oaid directlv to Lender. On rcccivin~n'itiec of
~
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13. I . E A S C ~ ~ O ~CGNDOhllNIUnlS;
~S;
PLANNED UNII. DEVELOPMENTS. Grantor agrecs lu cotnlrly \ritit tlw
provisions o i any lease if lhls Security lnstrumrnt Is rm a crartnuld. If llic I'roperty includes 3 anil in a conac,~nintu~n
ur a pilnned "nil deveiaprnent. (jrantor will vcrforn dil cf Grantor's dulirs under the cuwnnnts, bv-l3\rs. or
reeulilianr of [lie co!,dumi;~iu!n or planned unit ile\elupment.
14. UEFAUL'T. Grantor sill hc in ilrlaolt U any parry ublienud on the Secured Dcbt fails to m a k e paynlcnt u hen ddc.
Granlor will ai\o bc in default if the prospect ol payment, pcriom~ancc,or rcalizotion 01 coliu!r.r~~lir sigr,iiicantly
impaired.
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15. REMEDIES ON

.

DEFAULT.In some instances, federal and state law will require Lender to provide Grantor with

notice of the right tocure.or other notices and may establish time schedules for foreclosure actions. Subject to these
limitations, if any, Lender may accelerate the Secured Debt and foreclose this Security Instiument in a manner
nrovided bv law if Grantor is in default.
At rlz o;iucn of Lenuer, :dlor nny part of thc agreed fuel 2nd ihxgcr, tcrri:cd :x:rr.rrst 2nd pi.ncipa! r h i l brcoin:
in:rr.cdiuely diir a:id psyaS!e, after eivtng co:l:e L' icyuicd by :ow, c ~ o nthe x;uuircncc uf 3 default ur anytime
th:reaitei. Is addit:<.ii.L-ndcr rhsll '6e e:nillcd to all thc runedir.s orwrdcd u\ 13w. Ihz tern?s of rhr. Secured Uebl.
this Secuntv instrument and any related documents. mdudine m t h o i t h t a t i o d , the power to sell the Property.
,
If there is defauit, Trustee shall, in addition to any other Grmitted remedy, at theicquest of the ~ e n d i radvertise
and seU the Prooertv as a whole or in seoarate oarcels at oublic auction to the hiehest bidder for cash and convey
sbro:urr titiz fr& and clear of all tight, iitic 21:; hterrrt ifGrint3r at si:ch tlmc~a~:dplace
as Trustc- 6crignat:i.
T r u t c c shall give no'hre of sxlr. inc!uo!ng 1% tune, [:mu acd pix: >f calc and 3 dcrctipt~.,i~
ci the ptnjierty :o be h o l d
n y renuired
a-,.~ ~ I i c ; ~law
h i cin effect
lr tilt ncie of the nr
m3srd
sale.
- ibv
-, thr
. . ;~
~.~~
L
~
~
,
Vpuil :ale of the property 2nd to t h cxtent not prcbibired by law, Tr,isree $:,all m1kc and d~.ii%
er a deed to t t c Properly
50.d wI::ch~onvc~sai,:o!utc ti[ic to the pwii:zscr. ~ C aitui
C
U I Ipaying
~
all izer, charges and cast;, rhsl! pay to L.r.nJei 3.1
n:una r sdvonccd for iccws. t,ucr, inniian;i.. 5 e n s irrcirmer.rs and w:or cnrcmSisncer a:,J i:ltc:cjt thereon, and tile
p r i n c ~ aand
l Interest or; the'secukd Debt,
ihe surplus, if an< to Grantor. Lender may purchase the Ptoperty.
The recitals in any deed of conveyance shaU be prima facie endence of the Eacts set fotth therein.
AU remedies are distinct, cwnuiative and not &clusive, and the Lender is entitled to all remedies provided at law or
cx'ity, whz:hel or not cxprcrsly set tu:th. The acceptance by 1.ender of any ium in aymeut cr l~srtis!pl)nlmt 011 thc
Scrured Debt aR-r tlie balanc: 1s iuc or ii acc:lcr3tedor a112r foreclJrutc proirclngs arc fil:d rirall n ~cunsritut~
t
3
uaivcr of l.enJui's iieiit to reuuire cornoicte cciz uianv cxirtine default. Bv nu! rreiciriue 3r.v rrmedv on G r a r ~ t a r ;
default. Leader ddes zbt waive'L%der';6eht to la& &i&r tKe went a ddfault if it conli;luk or hapdens again
EXPENSES; ADVANCES ON COVE~ANTS;ATTORNEYS'FEES; COLLECTION COS* ~ x c e p when
t
prohibited by law, Grantor agroesto i y all of Lender's expenses if Grantar breaches any covenant in this Security
Insuum6nt. Grantor will also pay on gemand any amormt incurred by Lender.for insuring, inspecting, preserving or
o t h e s s e protecting the Property and Lender's security interest. These expenses will bear interest from the date of the
payment until paid in lull at the highest interest rate in cffecrari provided in the t e r n of the Secured Debt Grantor
agrees to pa all costs and expenses incutxed by Lender in collecting, enforcing or protecting Lender's rights and
remedies undYer this Security Instrument This a m o y t may include, but is not limited to, attorneys' fees, court costs, and
othei legal expenses. This amount does not include attorneys' fees for a salaried employee of the Lender. This Security
Instrument shall remain in effect until released. Grantor aerees to oav for anv recordation costs of such release.
LAWS AND H ~ z ~ . U O US IS~ B S T A N C ~AsS .;sed in this seetiun, ( I ) kin$irlinn~entolL a w
ni?ans, without limitation, the Comprehenrivz Entiionmcctal Respon5e. Cumpecration and I lability Act (CERC1.A.
;2 U S.C. 9601 el seq,), and all other frderll, statu and local lows, regulxtians, ordinances, court ordcrs, allorncy
~ r n r r a lopinions ,>r inrerprctive lkttrrs conccrnkg !he public health, rafet wclfari., envuunn>cntor 1 hazardous
st:bsrance; and (2) llazaruous Subrtancc tncanr any toxic, radioacnvt: or krar6ous ~nntciiai,w;stc, pollut:t~lt or
contamuiaut vvhtcll has characteristics which icndrr the rubita:~cedail&eiousor potentially dane~xousto the public
I~e%lth.
safctv, weifare or cnvitonmenl l h r term includrs. wirhuut limitntiun. anv subrtsncrs drficed as "haz=rdous
material," "tb;dc substances," "hazardous waste" or "haza~doussubstance" under any Environmental Law
rnantorrenresents. warrants and- amem
that
"
A. Fxcept 3s prevr:uriy disrlos~.dand aclrnowlcdgcd in wnting to Lendcr, no ilnzsrdaus Subs!ancc ia or uill bc
localcd, stored or released on or in the Propcny. This restriction docr nu! apply to small quantities ui
Hazardous Substsnces that are geusrally iecognked to he dppropxiat~.for :he nonnnl use aod mrtntenance of
the Property.
- .
B. Exce t as previously disclosed and acknowledged in w~itingto Lender, Grantor and every tenant have.been, are,
and sftall xemalnin full comoliance with any aooiicahle Environmental Law.
C: Grantor shall imxedidtely notify i-ecdei if a rcleas: or threatened raleasc oi a Hazardnor SubrWtlcc occurs on,
under or atiout tllc Property or thclc a a Mulalion of sny ~nviroumentaiLdw couccrning t l l ~Property. 11,such
?nevent, GranturshaU lakc aU nccessw rcmedial ic!ion in accsrdaxice wiih any Fn\$ronnltntal 1 . 8 ~ .
I). Gxantor shall ininledisrely notify Lender in wiiticg as scon a5 Grantor !hnr rearon to bel.cve thcrc is any
r d l n e or iluratened bvestigaticn, ;!ah, or grurceding rclsting :o the rcloare or thri.ot:ned re!easr of any
xstdous Substsurc ur the violsliun of any Envitonmental L3w.
18. CONDEMNATION. Grantor will give Lender romp1 notice of any pending or threatened action, by private or
publlc entities to purchase or take any or all of txe Property through condemnation, eminent domain, or any other
means. Grantor authorizes Lender to intervene in Grantor's name in any of the above described actions or claims.
Grantor assigns to Lender the proceeds of any award or claim for dama es connected with a condemnation or other
taking of all or any part of the Property. Such proceeds shsll be considerecfpayments and will be applied as provided in
this Sccurity Instrument This assignment of proceeds is subject to the terms of any prior mortgage, deed of trust,
security ameement or other lien document.
L9. INSURANCE. Grantor shall keen Prooertq insured aeainst loss bv fire. flood. theft and other hazards and risks
~

~

a

~

~~

~

~~~~

~~~~~~

~

ENVIRONMENTAL

~

~

~~~

~

. ..

.

.

,

"

to the terns of this Security instrument.
AU insurance policies and renew& shaU be acce table to Londcr and shall include a standard "mortgage clause" and.
where applicable, "loss payee clause." Grantor s%aUimmediately notify Lender of cancellation or termination of the
tcrura:re. i.cndcr shall haGc the ng'lt to huld thc policies md r~6ewalr:lt Lcnd-i :eqonei, Grrntur shall immediately
g>ve to Lcnde: ail rrccipls of paid pxenuunii ard rsnew~lnoticer.L1p.in luss. Graiitor sh.ill give i1n1ti:di3t' nolice 10
the insurance c ~ n i c and
r 1.cndvr. i.ender mav mlxe nroof cf lais if not made in~m~itatelv
bv Grmtor
~
, , ~
Unless otherwise agreed in writing, ail insurance proceeds shall be applied to the restoration or repair of the Pro erty
or to the SecuredDebt, whether or not then due, at Lender's option Any application of proceeds to principal s h a i not
extend or postpone the due date of the scheduled ayment nor change the amount of any payment. Any excesswill be
paid to the Grantor. If the Property is acquired
Lender, Grantor's right to any insurance policics and proceeds
resulting from dama e to the Propcity before the acquisition shaU pass to Leader to the extent of the Secured Debt
immediately before tke acquisition .
ESCROW FOR TAXES AND INSURANCE. Udess otherwise provided in a separate agreement. Grantor Sill not
be requued to pay to Lenderfunds for taxes and insurance in escrow.
FLNANCIAL R E P O F AND ADDFIlONAL DOCUMERTS. Grantor wiU provide to Lender upon request, any
Anancial statement or miornation Lender may deem reasonably necessary. Grantor agrees to sign, deliver, and file
any additional documents or certifications that Lender may consider nccessa to perfect. continue, and preserve
Grantor's obligations under this Security Instrument and Lender's lien statuson% property.
~

~

~

Ky
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22. JOINT AND ~ L F D T V I D
LNXLXTY:
~ ~ ~ L CO-SIGNERS; SUCCESSORS AND ASSIGNS DOUND. AII duties
under &his Security Instrument are joint and individual. If Grantor signs this Security hstrument but does not sign an
evidence of debt, Grantor does so only to mortgage Grantor's interest in the Property to secure payment ,of the
. Secured Debt and Grantor does not agree to be personally liable on the Secured Debt. i f this Security Instrument
secures a guaranty betweep Lender and Grantor, Grantor agrees to waive any rights that may prevent Lender from
bgany action or claim against Grantor or any parCy indebted under the'obligation. These rights may include, but
are not limited to, any anti-deficiency or one-act~onlaws. Grantor agrees that Le'nder and any party to t h i s Security
+stnunent may extend, modify or make any change io the terms of this Security Instrument or any evidence of debt
wtbout Grantor's consent, Such a change w i l l not release Gwntor.from the .terms of this Security hst~ument.The
duties and benefits of this Security Instrument shag bind and benefit the successors and assigns of Grantor and Lknder,
23. APPLJCAHLEFAW1;SEYERABXLTIY; INTERPRETATION. This Security Instrument i s overned by the laws of
the junsdicilon in which Lender is Located, except to the extent othenviss required by the faws of the jurisdicflon
.
wherejhe Pro erty is located. 3 5 s security Instrument is complete and fully integrated. This.Security loslrument may
not be amenled or rnodified by oral agreement. Any sectlon in this Security Instrument attachment$, or any
agreement related to the Secured Debt that conflicts with applicable law will not be effective, unless that iaw'expressly
or irnpliediy permits the variationsby written agreement. If any section of this Security Instrument cannot be enforced.
according to its terms, that section will be severed and will not affect the enforceability of the remainder of this
Security Instrument. Whenever used, the singular shall include the pluraI and the plural the singular. The captions and
headings of the sections,of this Security Instrument arc for convenience only and are not to be used to interpret or
define the terms of this Security Instrument Time is.of the essence in this Security Instrument.
24. SUCCESSOR TRUSTEE. Lende;, at Lender's option, may from time to time remove Trustee and appoint a
successor trustee without any other formality than the designation in writing. The successor trusteei wrthout
conveyance of the Property, shall succeed to dt the title, power and duties conferred upon Trustee by this Security
Instrument and apgticable law.
25. NOTICE*Unless otherwise required by jaw, any notice shall be &en by delivering it or by mailing it by first dabs
mail to the appropriate party's address on page I af this Security btriunent, or to any other address designated in
writing. Notice to one grantor will be deemed to be notice to all grantars.
26. WAIVERS. Except to the extent prohibited by law, Grantor waives all rights to homestead exemption, appraisement
and the maarshalling of liens and assets reIating to the Property.
27. DECLARATION. Grantar declares that the Property is either aotmore than twenty acres in area or that the
Property is Iocated w i t h ag incorporated city or village.
28. OTHERTERMS. If checked, the foilowing are applicable to t!is Security Instrument

'

a Line
oE Credit. The Secured Debt includes a revolving line of credit provision. Although the Secured Debt
may be reduced to a zero balance, this Security Instrument will remain in effect until released.

.

a Canstruction Loan. This Security Instrument'secures an obligation incurred for the c~nstructianof an

improvement on the Property.
[7 FEvture FfIinp;,Grantor gcants to Lender security interest in aIL goods that Grantor owns now or in the
Eurure and that are or will become fixtures reiated to the Proper@. This Security Instrument suEfices as a
financing statement and any carbon, photo.grapbic or other reproduction may bc filed of record for pirrposes
of Axtick 9 of the Uniform Commercial Code.
0 Riders. The covenants and agreements of each of the riders checked below arc incorporated into and
supptement and amend the terms of this Security Instrument. {Check all applicable boxes]
Condominium Rider
PlannedUnit Development Rider
Other
Additional Terms.

a

'

........................................................

!

SIGNATURES: By signing below, Grantor agrees to the terms and covenants contained in Ih ecurity Instrument and in
any attaehmentr. Grantar also acknowledges receipt of Icopy of this Security ins~vment&c
date stated on page 1.

7/1/04
............................................

.........

(Date)

.........

...................................

STATE OF
Ida!??....................................
*.....,COUNTY OF
) ss.
On thh 125............day of
Ju?Y.?
....?!. ......................before me, a Notary Public, personally appeared
Jerry Lee Losee
and SoCarol Losee
.........................................
--...............................................................................................................................................
to me on the oath of .......................................................................
)
to .
acknowIedged to me that

.....

......

-"-W ,,:..,,ktreL\G
, 3
FQR RRECOWYANCE
be complcrcd until paid in full)

TO TRUSTEE:
The underiigned is the holder of the note or notes securedGy this Deed of Trust. Said note or notes, togethervith
alt other indebtedness secured by this Deed of Trust, have been paid in full. You are hereby directed to cancel this
Deed of'Trust, which is delivered hereby, and to reconvey, without warranty, all the estate now herd by you under
this Deed of Trust to the person or persqns legally entitled thereto.

.................................................................................................................................................................................................
(AuthorizedBank Signature)
Date
i

I

@ 1994 Banksrs Sliskms, tnc, SL Cloud. MN {1-oa~g7-a+1)
Fonn RE.OT-ID ~ W T
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0.E. Bell Center
I51 N Ridge Ave., Suite 210
P. 0 . Box2949
Iduho Fulls, Idaho 83403-2949

LAW OFFICES OF

PIE(,E @ SMITH P,A.

Murk J Miller
(208) 328-6444
Telefax (208) 728-6447
mnjm@pikeluw.com

3 May 2005

Niclc Nielson
NIELSON LAW OFFICE
120 North 12'" Avenue, Suite 2
P.O. Box 6159
Pocatello, ID 83205-6159

RE:

Sky Enterprise, LLC, v. Losee

tb
lid.

Dear Mr. Nielson:

Thank you for your letter of 3 May 2005
Accompanying this letter is the Slcy Enterprise, LLC, balance sheet as of 1 May 2005. It
is my understanding that there have been no changes since the Losees were last provided with a
balance sheet. But if you would like the interim, duplicate balance sheets, I would be happy to
provide those as well.
No Sky Enterprise debt has been attributed to the Losees' personal liability since the
Court Order. Unless and until there is agreement froin the Losees andlor a Court order
permitting the ii~clusionof such additional debt, it will not be personal liability of h e Losees, or
otherwise be deducted from amounts that may be due them in the future.

Enclosure as stated.
MJMIjs
idaholsky e11terpriselnieIson.31tr

-138Outfitters Bdding, I0 Ashley Ave., Suite 206, Driggs, ID 83422 Telephone (208) 351-3029
wivw.pikelnw.co~n

NICK L. NIELSON
Attorney at Law

ADMIZTED TO PRRCZTCE
IN IDAHOSTATEAND
FEDERAL COURTS,

MONTANA
STATE COURT,
AND SHOSHONE-BANNOCK
TRIsAL COURT

ALSO TRAINED IN
ALTERNATIVEDISPUTE
RESOLUTION

120 NORTH TWELFTH AVENUE, SUITE 7
P.O. BOX 6159
POCATELLO, IDAHO 83205-6159

TELEPHONE
(208) 232-1735

FACSIMILE
(208) 232-0048

June 23,2005

Mark J. Miller
PIKE & SMITH P.A.
PO% 2949
Idaho Falls, Idaho 83403-2949

SENT VL4 FAX (208) 528-6447

4

9I

\

\

Re:

Sly Enterprise, LLC, v. Losee

Dear Mr. Miller:
Enclosed are copies of the Pledge of Security and Deed of Trust which I understand to be the most current
documents evidencing the debt owed by Sky Enterprises, LLC, Jeny Lee Lusee, and JoCarol Losee to the Idaho
Company. If my understanding is incorrect, please provide me with the most current documents evidencing the
debt owed as soon as possible.
It is also my understanding that the above referenced loan to Sky Enterprises, LLC, Jerry Lee Losee and
JoCarol Losee matures July 1, 2005. Finally, it is my understanding that in accordance with the documents
evidencing the debt, additional amounts may be owed, along with the loan of $261,000.00 which matures on July
1, 2005. Again, if I am incorrect in my understanding of these matters, please advise accordingly as soon as
possible.
Other than the amount of $261,000.00 set forth in the documents, neither I nor my clients have received
from the Idaho Company a total amount owing on the loan which matures July 1,2005. Obviously, the total debt
cannot be paid if the total amount is unknown. Therefore, demand is hereby made for a complete, detailed
itemization of all amounts, in addition to the amount of $261,000.00, which the Idaho Company asserts constitute
the loan which matures on July 1,2005.
The above informationis requested forpayoff purposes. Therequested informationmust be provided within
a reasonable time in order for the debt to be verified and the funds secured to satisfy the debt. Any attempt to
collect on the debt without the timely provision of the requested information will be defended rigorously, with
requests as appropriate for fees and sanctions.
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EXHIBIT ''P'

Mark J. Miller
June 23,2005
P. 2
Thank you for your prompt attention to these matters. I look forward to hearing from you in the immediate
future.
Sincerely,

NICK L. NIELSON
I
I

cc:

Losees

0.E. Bell Cerue~
151 N,Ridge Am., Suilt. 210
P.0.Box 2949
lduho I:ulls.. Idnho 83103-2949

LAWOFFICES Ofi

PIm & SMf"T(HP.A.

Mark J. Miller
(208) 528-6244
Teltfxx (208) 528-6647
mjm@pikelnw.corn

24 June 2005

Nick Nielson
NIELSON LAW OkTICE
120 North 12' Avenue, Suite 2
P.O. Box 6159
Pocatello. ID 83205-6159
RE:

Sky Enterprisc, L'LC, v. Losee

Dear Mr. Nielson:

$,
\

In response to your letter of even date, and particularly the thud paragraph tl~ereof,I am
providing a second copy of my letter dated 5 April 2005.
Technically speaking, the Deed of Trust and the Security Agreement are not "documents
evidenci~lgh e debt". Instead, they are agreements that are associated with but collateral to
(forgive the pun), the debt. Acwlllpanying this letter is a copy of the Proinissory Note executed
by the Losees. I have also included a current accounting, complete with dates of disbursements.
f am not billing you for these copies, nor for the research required in obtaining the

information you requested. But there are other documents (i.e. checks drawn for disbursements)
which may be of interest to you. Should you request or require Wlter documentation, we will
recruesl:,that you ptdy all research and copying costs in advance.
The iigures conpained in the hupreadsheet do not include amormts which the Idaho
Company may claim for attorneys' fees and collection costs incutred.
lf you or the Losees intend to challenge any portion of the anlouut claimed, please pay all
undisputed amounts promptly by 1 July 2005. Such payment would lilcely forestall -possibly
prevent - collection and foreclosure activity. As you are aware, a court would require
satisfaction of my undisputed debts predicate to recognition of defenses.

Enclosures as stated
MJWSA

EXHIBIT "J"
-141Oufllters BuiLding, 10 Ashley Avo., Suite 206, Driggs, ID 83422 Telephom (208) 354-3029

www.pikelaw.com

Sky Enterprise, LLC

5:33 PM

Balance Sheet

05101105
Accrual Basis

As of May 1, 2005
May 1,05
ASSETS
Current Assets
CheckinglSavings
Checking
Payroll Checking
Total CheckinglSavings
Other Current Assets
Inventory
Shareholder Receivabie-Losee
Undeposited Funds
Total Other Current Assets
Total Current Assets
Fixed Assets
Equipment
Leasehold Improvements
Office Equipment
Software
Vehicles
Total Fixed Assets
Other Assets
startup costs
Total Other Assets
TOTAL ASSfTS
LIABILITIES & EUUIN
Liabilliss
Current Liabilities
Accounts Payable
Accounts Payable
Total Accounts Payable
Other Current Liabilities
Payroll Liabilities
Total Other Current Liabilities
Total Current Lbbilities
Long Term Liabilities
Idaho Company
Total Long Tenn Liabilities
Total Liabilities
Equity
Partner One Equity
Partner One Investments
Partner One Equity -Other
Total Partner One Equity
Retained Earnings
Net Income
Total ~ q u i t y
TOTAL LiABlLiTlES & E U U I N

12.80064
3.518.20
16.318.84
-111.737.00
-1,232.41
-96,650.57
163,245.77
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007 Sky Enterprises, LtC
2G1,000.00 tOC WS JP+4.00 5% Late Fee
Dated 711/2004,
Due
at Maturity 71112005
.
....--- ...
,

. . .-

06i-%ZOO5

...... .- ......

.,.

..+,

Compoupd Prr~od .... ......: Emct D a p

Page l

plomlnaiAnnual Hate ........ :
0
?4
ENelivr Atlpusi mi@
........: Undalned
Periodic Ratc .... ...... ........:
0.0090 %
0.UObOl) %
Dsiiy Rate ..,.. . ... . ..... . :

.

CASH FLOW DATA
Evod

. ...

.

.

Siirrt
Ode
.
-7.-------

7 LMO

'3 Loan
10 Loall
11 Loan

<%.+
)\

117 HlrItl
13 LO&!!
14 Loan

18 Rate
18 1
.m
20 Loan
71 Loan
22 Losn
23 Loan
24 t w n
25 Loan
26 Loan
17 Laen
26 Lwun
3 Loan
30 Rate
31 Pdyrnwrl
32 Loan
33 Man

3

1.45299

1

685.46

1

I
1
1

1

Ram: 8.500 Z
1

I
1
1

1

Raw 8.750x
1
1
1
1

1
1
1
1

1

1
R8k: 9,25096

1
1
I

Rate: 9.540 Ye
I
I
1

262.43
174.75
fi.!?i12.$5
Compound: Exact Deya

Rate

9 ban
40 W i h
31 Loan

I?&:

i.2tiw
2302.99
4.565.00
560.00
Compound: UWcl Days

42 Loan

45 I~aaymrllt

..

1
1

Rate: lo,aa0 9h

343.218.22

Loan

Payment

I

.

.-

InWS
Accfued

L o ~ n07107ROna
iarn 0710712004
Loan 01M91200J
1 07112l2009

1,090.00

Loan 0'111312004
Loan 071itlZ(f04
Loan 9711912006
Loan Q712ta0~4
Luso

071231200~1

Lorn 0810112004
Loan 061DS12004
Rate 08/11120134
08/11/2004

9.750 4:

1
1
1

572,00

43 Loan
44 Rate

f

1

0.00
1,oQ0.58
3,991.14
Compound: E%ct D8S

34 k t 0
35 Laan
36 Loan
37 b a n

oak

d.~lZ.aS

45,713.53
i.050,ao
6.93 1.62
8,526.55
Compound: Euct Daya
187.50
1,087.42
722.05
i0o.w
200.00
i,000.Q0
297.19
11,064.49
17,044.75
2,100.00
1,074.40
Compound: Ewact D q s

16 Loan
17 Loan

-

1

1

259.35

I 5 LOW

38

1
1

t00.00
4,038.50
5,106.18
2.900.19
Compound: Exad Fdys

8 LOW

End Date

$dumber Peerid

205,936.80
?,OUQ.UU
7.98.62
1.000,OO

I Loan
2 Lam
3 Loan
4 Payrnonl
5 Loan
6 Loan

fivi

.-

.,.-.". ,
Amount

0.00
0,oo
QOU
0,OO
Q.oD
0.00
0.00
0,QO
0.w

0.00
0.w

0.a3
Compound: Emct Days

0.00

Interest

.- .-

Paid

Principal 7"

-- - Paid

htarast

0.M)
B.DO

0.00
0.00
0,d0
0.00
0.00

0.00
0.00
0.00

ROO
0.00

hlmce Due -".
Ffif!cipak

.--Y

TOM,

-- --

0812312005

....
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007 Sky Enterprises, LLC
261.000.00 LOC WSJP+4.00
5% Late Fee
~ated
7/1/2004.
Due
at
Maturity
7/1/2005
...,.
...,
Oak

-,

Loan 0811212004
Loan 0812012004
Loan 0812712004
Loan 0910712004
Loun 0912012004
Rste 09/22/2004

\ji

54.49
43624

159.35
15,713.53
1,650.00
6.91 1.02
6,52855

407.32
644.30
782.37
124.34

0.00
compound: E m Oaw

Loan 09230120M

J,

Principal
Paid

Loan -

Loan 1010512004
Loan 1011912004
Loan 1011912004
Lon!, 1110112004
Loan 1110212004
Lam 11/2012oD4
Loan lll3OR004
LO." 1211)912004
b a n 1210912004
Loan 12113l2004
Rat* 12/15/2004
1211512004 Rate: 9.250 U6

Loan 01/18/2005
1,040.58
Loan 011181200$
3.981 .I4
fbte 02103RW5
02/03/2005 &*to: 9.500 %
Looan 02109l2005
262.43
Loan 0210912005
174.75
Loan 02J2212005
5,512.95
Rate 0312312005
0312312005 Rats: 9.750 46

511.88
320.21
900.24
0.00
a8.50
64.55
1.186.17
848.58
607.60
0.00
288AO
0.00
144.72
Compound: EmctOsys

1,37687

0.00
0.00

1.244.29
Compound: EwetDays

479.22
0.00
1,039.79
0.00
2,361.14
Compound: Exan O w

0312412005
572.00
Loan O$IZ41ZW5
1,226.00
Lasn 0411512005
2.302.99
Loan 04/15/2005
4,585.00
Loan 0412012005
580.00
Rote 05103R005
0510312005 Rat*: 10.000 %
LOX"

3 06i2312005
2005 Totals
Gr~ndTofsls

17,795.84

343,21822
343,218.22

4.466.10
14,421.50

320.632.75

344.218.22

23,585.47

mhl
$'rih~;~J

&lr\h54

GIZ~/~.

Ealance Due

intarest

..

Princiual ..... . . . . Total
.

,

009 Sky Enterprises,
~

060312005

Page 1

LLC-'..

261,000.00 LOC WSJP+4.00
5% Late Fee
Dated 7/1/2004, D u. e at---Maturity 7/1/2005
C O t i ~ p ~ ~Prciod
od

..

..........

...--

,

-

...........: Exact Uays

Fi(iilllna1 Annual Relr ........ :
0.000
%
ENe4lve APlIuel Rate .......: Undslnsd
Periodic Ralc .................. :
O.OWO %
Drily Rate ...... . . ...:
0 OoO00 W

CAW ROW DATA

...
Amunount

,. .,

Evan!

..

.,

Skd
. --....Date

.

- -., -.
h l u m Q ~Period

End Date

1 Loan
2 Loan
3 Loan
4 Paymunt
5 ~urli
B Lon"
~.
7

Loan

B Low

9

Lorn

10 Loen
11 Loan
12 Rate
13 Lohll
14 Lmn
!S Luan
16 Loan
17 LOdn

+a uab
?a L O K ~
20 Loan
21 LOJI
22 Laen
23 Loan
14 Loan
26 Loan
28 Lou0

27 iasn
26 Loen
29 Laan
30 Rase
31 P8y$litlil
32 b a n
39 Laan
34 Rate
35 Loan
36 Loan
37 Lo;@
38 Ralr
39 Loan
40 LO^
41 Loan
42 Loan
43 Loan
44 R.dlu
45 Payllirn:

0711912004
0712l1200d
07WOW
0810312004
OBI[FJ12004
0811112W4
0811212004
oa12012001
0812712004
0910712004
0912012004
8.528.55
&d Ueya
0 ~ 1 2 ~ 1 2 ~ 1Campound:
4
1Bi.m
09nOR004
1;0a7.42
1010512004
722.05.
1011W2004
1011912004
100.00
200.00
11101120W
1.000.00
1110212004
2Q7.19
1112012004
111~12004
11,W4,49
17.044.75
1210532004
1210912004
Z,~W,LIO
1211312004
1,074.40
1211512004 Compoulid: Ewct Day5
0.00
12131120U4
0111812005
1.0M.58
0l/1~LtZoix(
3,991.14
OZA)312005 Compound: Exact OBYS
262.43
02A1Bi1005
0210912005
174.75
5,512.95
0212212005
6512312005 Cmnpound: EUd Oays
0312412005
572.00
osn4riw5
1,228.000411512005
2,302.99
MI1512005
4.583.W
Ol(fZOL,M)S
560.00
0510312005 Compound: W e t lSuyr
OM2312005
343.218.22

1
1
1
1

Rae: 10.000%
1

AMORTIZATIONSCHEDULE. US Rule
loterest
Date

Loan
...

LOU" 07N7l?U04
205.936.80
~ o a n0710712WO
2,000.00
LO*"
07m912004
1,969.61
1 0111212004
Loan O ' I l l ~ W
4,812.85
Loan 071141;raW
1,452.99
L U ~ I ?a7119no04
68546
Lran 07lZ112004
100.00
Luas 0712312004
4.038.58
Loan Oa103R004
5,101115
Loan 08lDW2004
Z W 15
Rate WI1112OUII
06/1'112004 Rab: 8.5UO %

Payment

, ,-

Accruad

.e

Inrerest
Paid

,.

Principal i--. .
Paid
lnl~rssl

.....

Balmce us
Pll~!oiual

.-7

Tol$

-.-" ..--

.--.-.-----------.

----.b---*-..-.d

.A-

..... ,.

.. . .. ,, .... .--- --

O6123QW5

.-
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007 Sky Enterprises, ttC
261,000.00 LOC WSJP+4.00
5% Late Fee
DatEtd 71112004, Due at Maturity 7/1/2005
.-.-,--.--.-...

Ostc

-....

.

. .". -..- -

-,

., . .

toan

Loan 0811212004

159.35

Loan 0812012001

15,713.53

... "-.-..

-.*-,

..,

Interest

?!.a~me-.?,t

Interest

Accrued

--- Paid

54.49
4362.4

0.00
0a0

Loan 08127l2004

I,B50.00

407.32

0.00

Loan 0910712004

6.911.02
8,52855

644.30

0.00

78237

0.00

9 24.34

0.00

Loan 09i2012004

Rate 09/22!2004
09122/21104 &LC:

0.00
8.750 36

Cbmpb~rtd: Exlld Days

Loan 09t3Ot2004
b a n Ia/OSf2004
Loan lo/?912004
Laan 1011P2004

511.96

0 .OD

320,21

0.00

300.24

Loan 11/02/2004
tam 111/20!2004
Loan 1 V3012004

0.00
838.50
64.55
1.186.17
848.58

Loan 1210912004

607.60

Loan 1110112004

a.oo

L a w 1%#812004
Loan 3211312004
1wis/2ao4
t21f 512004 R a w

Lrrdn 01/18/2005
Loan 0llf 812005

0.00

286,40
144.72

Compound: Exact Days

2,376,87

1,060.58
3.591.1 4

Rab 02/032005

0.00

0210312005 hto: 0,5Uja0yb
Loen 0210912005

262.43

Loan 0210912005
Loan 02/2212005

174.75
5312.45

Rsta 031231200$
MIZ3120D5 R e k 9.750 O
h

0.00
1.244.29

Compound: Emct Days

47822
0.W
1,039,79

0.00
2,361.24
Compound: Em& Days
83.56

O.m
1,834.50

0.00
426.13
0a 0

1,109.96

Compound: Exact h~

oao
0.00

0.00
0.00
Q.OD
OD0
0,oo
0.00

0.00
0.00

Principal
Paid

T--------

Interest

Salanca Due -.. Principal . - -. . . . . . Total
, .,

.

Mark S. Miller

Prm e MILLER,P.A.

151 N. Ridge Ave., Suite 210
P.O. Box 2949
Xdaho Falls, ID 83403-2949
Telephone: 2081528-6444
Telefax:
2081528-6447
IS13 # 5192

Attorneys for Defendants

IN THE DISTWCT COURT OF THE SIXTH JUDICIAL DISTRlCT OF TlXE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
JERRY LOSEE and JOCA'ROL LOSEE,
husband and wife, and as Members and
~ m i l o ~ eof
e sSky Enterprise, LLC, an
Idaho Limited Liability Company

CASE NO: CV-06-908-OC

Plaintiffs,
MOTION TO DISMISS

THE IDAHO COMPANY, and Idaho
Corporation, SKY ENTEWRISES, LLC,
an Idaho Limited Liability Company, and
WILLIAM F. RIGBY, individually,
Defendants.
Ail Defendants, jointly and severally, request this Court enter an order dismissing
Plaintiffs' Complaint on file herein. Another action is currently pending b e m e n the same
parties which incoxporates the same causes of action alleged and pied in the Lossee's Complaint.
Dismissal under I.R.C.P. 12(b)(8) is therefore appropriate.
Additionally or alternatively, Defendants, jointly and severally, request this Court dismiss
Plaintiffs' claims in their entirety on the grounds that all factual matlers alleged in Plaintiffs'

I. - MOTION TO DISMISS

-147-

claims, and all legal remedies which might arise from those alleged facts, have already been
presented to a court of competent jurisdiction by the parties in interest. All claiins made, or
which might have been made, have previously been resolved by Court Order on stipulation.
A brief in support of this motion shall be filed with the Court with'in the time permitted
by rule or court order. Oral argument is requested.
DATED this$?'

day of May, 2006.

~t/!orn{~s

2 - MOTION TO DISMISS

for Defendants

CERTIFICATE OF SERVICE
1 hereby certify that I caused to be served a true and correct copy of the foregoiizg, to tlze
following, by the indicated method on this$" day of May, 2006, by U.S. mail, hand delivery or
facsimile, with the necessary postage affixed thereto.
Nick L. Nielson
120 North 1 2 Ave.,
~ ~ Suite 7
Pocatello, ID 83205-6159

Craig R. Jorgensen
Attorney at Law
1246 Yellowstone - Suite A4
PO Box 4904
Pocatello, ID 83205-4904

3 - MOT~ONTO DISMISS

[ f~:z-Mail
[ dfl&x
[ 1 Hand Delivered

g2.
Mail

[ ] Hand Delivered

E.W. Pike (ISB #650)
Mark J. Milla (ISB #5132)
P
X
a & MTLLEP, P A
15'1 N.Ridge Ave., Suite 210
P,O. Box 2949
Ldaho Ed14 D 83403-2949
Telephone: 208/528-6444
Telefax:
208/528-6447

,

AtQri~t?;ys
for Defendmh

IN THE DISTRICT COURT OF THE SIXTEE JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND PQK THE COUNTY OF BAIVNOCK

JERRY LOSEE and JQCAROL LOSEE,
husband tlnd wife, and a8 Mlu~~bers
and
Enzplayees of Sky Elmyrise, LLC, an
ld&o Limited Liabiiity Compmy

1
1

Plail~iiffs,

1

}

1
1

1

v.

CASE NO: CV-06-908-OC
MEMOKANUUPUZ IN SUPPORT OF
MOTTON TO DISMISS

1
THE IDAHO COMPANY, a1 Idaho
Corporation, SKY ENTERPIUSES, LLC,
an Idaho Limited
Co~npwy,and
WILLIAM F. NGBY, individually,
,

1
)

1

Defei1da;l1ts,jointly md severally, submit the following memorandum in support. of their

motion to dismiss an file herein:
f, BACKGROUND
Sky Enierprises, LLC ('"Sky")

is an Id.dio limited liability company, urgmized ia

September, 2003. The initial mmgemcmt board of Sky consisted oEPlaintiEs Jerry Losee and

JaCaroX 'Cor;ee("WE Losees"), Tkfin&mt Williant. F. Rigby f'Egby") and Ronald R. Warnecke

("'Warnecke").'

Defendant '111e ldaho Con~pany("Idaho Co~llpany'?is a1 Idaho Business and

'industrial Development Corporation and a 50% equity owner and member of Sky; the remaining
50% of Sky is owned by the Losees."
On or about October 13,2004, Sky filed a Verified Compl~intfor Claim and Delivery in
the Sixth Judicial District Cwrt of the State of Idaho, Bamock County Case No. CV-04-4501
OC. A Temporary Restraining Order was entered on or about October 15,2004 in said action,
restraining the Losees from interfering with the pl~ysicalFacility and operation of Sky. At a
subsequent hearing held October 27,2004, a stipulation was reached between the parties. The
parties agreed (1) to dissolvu the temporary restraining order; (2) to conduct a joint inventory of
Slcy assets; (3) that the Management Board of Sky would consist afcht?Losees, Kgby and
Warnecke, and that a filth illember of did board would be jointly selected; (4) that a new bank
m i i n t would be opened at IreIand Bank ibr Sky, that all business proceeds from sales or any
other source would be deposited in that account, and.that no money would be wi111drawn fiom
said accolu~texcept by agreement of counsel; (5) fixst each party would illform the other before
accessing the premises for any reason; and (6) the parties would keep each other fully inforn~ed
of sales effods and the results of said etTorts. The Diski~iCotirt approved the stipulation, and
entered an Order requiring the parties to abide by its terms.3
The Losees failed to comply with the terms of the stipulation and order, and on January
24,2005 the Court issued an Order to Sllow Cause direded toward the Losees. A show cause
hensing was held February 1,2005. At the hearing, JoCarol Losee admitted that since the

'See Plaintiffs' Verified Complaint for Wages, Decloxatory Judgment, Discrimination,
Damages, Quiet Title, aud for Judicial Dissolution of an LLC ("Complaint"), Exhibit B.
'See Complaint, Exhibit B.
3 ~ i n u tEntry
e
and Order dated October 28,2004, Exhibit A mxexed hereto.
-1512 - MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

previous Iiearil2g she had withheld sales docuinc~~t.ation
from ller own attorneys and from Idatra

Campmy md that she had converted Sky i b d s to lmr own personal use4Finding that-the

Lasecs had violakd the previous slipulatio~xand order, the Court granted immediate possession
of all Sky assets to Sky, to be managed by ~ d & oCompany. The hsees were prohibited f q

entering the Sky premises.' Thereafter on March 1,2005, tlie c;ourt entered and order pemit?hig
I&ho Colnpany .to move Sky property from Lava to Xdaha Palls.6

During the caurse of the litigdtion in Casts No. CV-04-4501-OC, the Losees raised
s~~bstantially
the stme issues they compIaixt. of in this case. 'Those issues were c o ~ i d e r e dand

ruled upon by the Court

that case7

LI- POINTS AND AUTHORITIES
A.

Another Action 3ts Pending.

Civil Case No, CV-04-4501 DC is currentiy pending in the Sixth Judicial District of the

State of Idaho, iiz md for Bmtock County between the Losees and Sky, both of whom are
parties to tl-re within action.8 That case incorporates the s m e causes of action alleged and pled

in the Losees' Complaint i r the
~ witfiiil action,

Transcript of 2/01/05 1-feltring, pp. 93, 109-110, pertinent partions annexed here10 as
Exhibit B.

vd., pp. 122-123; Minute Entry md Order dated February 2,2005, awexed hereto as
Exhibit C .
6 ~ i n ~Ei~ky
t e and Order dated March 1,2005, m e x e d hereto as Exhibit D.

'The wage and dissolution cl~inswere voluntarily withdrawn by the Lqsces, and
therefore, the C o w made no ruling:on those clain~s.However, it is clear &it ~y could have
been resolved in that actioi~,and judicial economy wadd indicate Case Nu. CV-04-4501-OC
was m appropriate forunl within which they should be adjudicated.
"le
Ictdlo Cantparly md Rigby me not nanled parties to that actior%cl#rns were,
nevertheless made reh3ive to both parties, since Idaho Company is a 50% owner of Sky, and
Rigby is a Member af the Management Board.
-152-
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Under I.R.C.P. 12(b)(8), a trial court illay dismiss an action where tllere i s "another
action pendii between the same parties for the sane cause." There are two tests which apply

in determining w1zether a lrzwsuit should proceed where a ginlilar lawsuit is pending. First, the
court should co~~sider
whether the other case has gone to judgment. In that event, the doctrines
of claim preclusion and issue preclusion may bar additional litigation. While no inaljudgment
lms been entered in Case No. CV-04-4501 OC, the Court has made interim rulings nnd entered

, .,

.>
:

,)I

orders regarding issues asserted by the Losees in the witbin litigation."

*>

The second test is whether the court, although not barred from deciding the case, should

levert the less rekain fiom deciding it.'' The determination of whether to proceed is vested in the
soiuid discretion of the trial court. ldaho Court of Appeals has suggested several guidelines for
exercising such discretion:

.

l i decidinn
~
whether to exercise.,iurisdiction over a case when there

is another action pending between the same parties for tile same
cause, a trial court musi evaluate the identity of the real parties in
interest and the degree to which the claims or issues arekimilar.
The trial court is to consider whether the c o w ux wl~ichthe matter
already is pendiilg is in a position to detemliue the whole
controversy and to settle all the rights of the pstrties. Additionally,
the court may take into accoruit the occasionally competing
objectives ofjudicial economy, nlinimizing- cosls and delay to
litigants, obtauung prompt and orderly disposition of ew.1 claim or
issue, and avoiding potentially inconsistet1tjudgments."
This question ia most often discussed in a context where the illitid suit has 'been filed in a
court of one jurisdiction, such as federal court, and the second suit is brought in another

'See Section B, ~ P I ~ L I .
"See, e.g. Wingv. Ama6gamaled"ugar, 106 Idaho 905,908,684 P.2d 307,310 (Ct. App.
1984).

"Diet Ctr., Inc. v. Bmford, 124 ldaho 20,22-23,855 P.2d 481,483-84 (Ct. App.
1994)(citationsomined).
-153-
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. .

jurisdiction, such as stuic oourl. Howcvcr, in tllis case, the initial suit is pending in the sane
court in which the second suiz was filed. Interestingly, both cases have been assigned to the
same jt~dge.All of the issues in the Losees' Complain1 in U~isactioi~have been, or could have
been, asserted in Case No. CV-04-4501 OC."
It is obvious, Ikon1 111e fact b
l both vases are pending in Bannock County, Idaho, that
the court in Case No. CV-04-4501 OC is in a position to delenniilt: Ule entire controversy and
I

seltle all of the rights of the parties.'
\

I

All of the factors articulated by the Idaho Court of

Appeals mandate dismissal of this action in favor o'the earlier-filed caue. It certainly will not
serve judicial economy or prompt disposition ofcldin~sto have Lwo cases pending in the same

I
I

I

court before the sanle judge.

B.

The Losees' Claims are Res Jrtdkutu.

I

i
i(

I

I

In Andrew v. Morr~w,'~
the Idaho Supreme Court articulated the t ~ aspects
o
of ilie
doctrine of resjudicatn:

I

%re are 1.woaspects to the doctrine of "res judicata." Under the
principle of "res judicata" or claim preclusion, a judgment on the
merits in a prior proceedings bars a subsequent lawsuit between
the same parties or their privies upon the same cause of action.

The doctrine of collateral estoppel or issite preclusioi~prevents
the relitigation of issues actually litigated and decided in mother

"See fn7 re wage claims. 'l'he wage claims and claim for judicial dissolution of the LLC
were asserted in Case No. CV-04-4501 OC and later voluntarily dismisse4 withoul prejudice, by
the Losees.

13SeeHaue v. Hem, 133 Idaho 437,440,988 P.2d 21 1,214 (1999) (Dismissal is not
appropriate if the court in which the matter is pending is not in aposition to settle all the rights
of the parties).
14106Idaho 455,680 P.2d 1355 (1984).
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utiLiun, cvcn in conncctioi~with a different olairn or cause of action
between the same parties in any subsequent suit."
AL Ule hearing held October 27,2004, the Losees raised the issues relative to their clairns
for declaratory judgment, breach of contract, and l11eir iildividuai claims against Rigby. They
testffied at length as to those issues, and the matmr was ultimately resolved by stipulation
between the parties and ordm ofthe lrial court.'' The purpose of the doctrine of ues judicata is to
prevent litigation of causes of action which have been decided in a previous suit. This is true,
I

!i
!

i

,,:
L

*$

,

I,

not only for matters achdky decided, "but also as to every matter wluclch might and should have
been litigated in tlxe fixst

Moreover, in Magic Valley Radjology, P.A. v. K o u l o ~ c hthe
,~~

Idaho Supreme Court held tlmt the re* ~udicrrludoctrim barred a plaii~iiff'sclaims seeking to

j
I

pierce tlte corporate veil SO as to make a shareholder liable for judgment entered against a

i

1

corporation.'"he

I

previous litigation involved Ll~esame underlying transaction and that the plaintffl was "on

i

I

I

Court's decision was predicated on the fact that the judgme~ltentered in the

I
I

notice" of a basis to picrcl?the corporate veil, butt did not "exercise due diligence to discover its

i

claim to pierce the corporate veil."20
The Cowl's reaso~xingin Magic Valley is applicable to this case. The Losees' claims iu
this lawsuit involve the same underlying transactiol~(s)as were litigated in Case No. CV-04-

'51cl.at 458 n. 1,680 P.2d at 1358 n. 1. See also Poster v. City ofSr Anthony, 122 Idaho
883,841 P.2d 413 (1992).

I6See, #.g.AEdavit of JoCaiol Losee dated October 18,2004, m e x e d hereto as 'Wibit
E; see also Minute Entq and Orderdated October 28,2004.

I

"123 Idaho 434,849 P.2d 107 (1993).
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4501-OC. It is clca from their Cornplai~ltthat ihe Losees are seekiig l o relitigate issues which

have already been determined by a court of competent jurisdiction because dl19 did not like the

rosutt.
Mo~over,as argued S

~ P UC
, a e NO.CV-04-4501

OC remains open. The Losees are

.free, therefore, tobring the claims they assert in this action within that litigation if they believe
their claims bavc not bcen fully litigated. Defendants submit that they have chosen not to do so

in the hopes that a different result may be reached in the case at bar
The Losees' Complaint should properly be dismissed.

DATED this 2Ydday of May, 2006.

-1567 -MEMORANDUM D
l SUPPORT OF MOTION TO DISMISS

I hereby certify that I caused to be served a irue and correct copy of the foregoing, to the

following, by the indicated method on this 23" day of May, 2006, by U.S. mail, hand delivery or
ksiinile, with the necessary postage affixed tl~ereta.
Niclc L. Nielson
120 North 12"'Ave., Suite 7
Pacarello, ID 83205-6159
,'

Craig R. Sorgensen
Attorney at Law
1246 Yellowstone - Suite A4
PO Box 4904
Pocatello, D 83205-4904

,,.'

,s.

4,Ad~.
Mail
[A ax
[

[ ] Hand Delivered
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IN THE DS;STRI;CT COURT OF THE S I X T H JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Resister No.W-20~4-0004SOl-OC
SKY ENTERPRISE, LLC, an Idaho 1
L i m i t e d L i a b i l i t y Campany,
1
)

Plaintiff,

1
1

-VS-

MLZilUTE ENTRY ANII ORX3E;R

1

JERRY LOSEE and JOCAROL
LOSEE, husband and wife,

)

1
1
1

Defendant

1

This mattes comes before the Court p u r s u a n t to t h e Court's
October 19, 2004 Minute E n t r y and O r d e r and t h e Defendants' Motion
to Preclude Plaintiff

&

Warnecke and t h e

Mation to S t r i k e and Motion in Limine . t o ~ x c l u d e

Plaintiff's

Tastimony.

from calling Ronald R ,

Appearing f o r t h e P 1 , a i n l i f Z was Mark J. Miller of P i k e

Smith P.A.

Appearing L o r the Defendants at t h e hearing were

Lowell N. Hawkes and Ryan S. Lewis of Lowell N. Hawkas, Chartered,

Register No. CV-2004-CQ04502-OC
MIMTE ENTRY" & QmER
Page I

P r i o r t o t h e h e a r i n g , t h e Court had received and reviewed t h e
Affidavit

Motions,

the

Preclude

Testimony

of

of

Ryan S .

Ronald

R.

Lewis Supporting Motion t o
Warnecke;

the

Objection

to

Defendantsr Motion t o gxclude t h e Testimony of Kon Warnecke, and
t h e documents p r e v i o u s l y f i l e d with t h e Court.
The Court f i r s t h e a r d t h e

Defendant's

P l a i n t i f f from C a l l i n g Ronald R. Waxnecke.

Motion t o Preclude
A f t e r argument, t h e

Court DENIED t h e Motion.
The Court next heard t h e P l a i n t i f f ' s
Motion

i n Zimine t o Exclude Testimony.

Motion t o S t r i k e and
Before argument,

Mr.

Miller asked t h e Court t o c l e a r t h e courtroom of w i t n e s s e s , except
p a r t i e s f o r such argument.

Given t h a t Mr. Hawkes d i d not have

anyone i n t h e courtroom ( o t h e r than a t t o r n e y s and p a r t i e s ) , he d l d
n o t o b j e c t t o such r e q u e s t .

M r . M i l l e r t h e n asked h i s witnesses

t o l e a v e t h e courtroom d u r i n g argument on t h i s Motion.

After

argument, t h e Court DENIED the Motion.
The

Court:

then

heard

the

parties

regarding

whether

the

Temporary R e s t r a i n i n g Order should continue, whether a Preliminary
I n j u n c t i o n should i s s u e ,
t o o l s , computers,

and whether equipment,

trade fixtures,

f i l e s and any and a l l o t h e r items used i n t h e

R e g i s t e r No. C"V-2004-0004501-OC
MINUTE ENTRY & ORDER
Page 2
-159-

manufacturing process at Sky Enterprise should be seized by the
Plaintiff.
The Defendants then called Defendant, JoCarrol Losee, who was
sworn, and testified.

During Mrs. Losee's

direct examination

testimony, Exhibits Nos. 1, 2, 3, 5, 6, and 7 were admitted.
The Plaintiff then cross-examined Mrs. Losee. During Mrs.
Losee's cross examination, Exhibits Nos. A, B, D, E, F, and G were

i

I

$

admitted.
The

Court

then

questioned

counsel

concerning

further

I

testimony at the hearing, informing counsel of the issues that it
found important for further testimony.

After such questioning

and comments by the Court, counsel for both parties asked that
I

the Court grant them a recess to discuss the issues herein.
Upon reconvening, counsel informed the Court that they had
reached a stipulation regarding the hearing issues.

The Court

then heard the stipulation and entered the following order:
1.

The temporary restraining order is hereby dissolved;

2. On October 2 8 , 2004, representativea of all parties
will meet at the present: facility of Sky Enterprise, LLC, to
inventory the assets of Sky Enterprises. Any disagreement between
the parties concerning which assets are the assets of Sky
Enterprises will be resolved by including them in the inventory or
by seeking a resolution of the dispute with the Court. Upon
completion of an inventory of the assets of Sky Enterprise, a copy
of such inventory will be filed with the Court. No asset of Sky

Register No. (3-2004-0004501-OC
MINOTE ENTRY 6r ORDER
Page 3
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Enterprise may be removed from this facility without the mutual
agreement of all parties (until a Fifth Member of the Management
Board has been selected);
3.
At this time, Jerry Lee Losee, JoCarol Losee, William
F. Rigby, and Ronald R. Warnecke are Board Members of the
Management Board of Sky Enterprise. By November 10, 2004, the
parties will provide to each other the name, address, telephone
number, and credentials of a person, which that party desires to
be named as the Fifth Member of such Board. The parties will then
jointly select a mutually acceptable person to the Management
Board. If the parties are unable to agree on such person, the
parties may petition the Court to select that person, to serve
until this lawsuit is dismissed;
\L?

\

4. A bank account will be created at Ireland Bank on
behalf of Sky Enterprise, LLC.
A11 of the proceeds of any
business (sales or otherwise) by any party on behalf of Sky
Enterprise will be deposited in that account. Money will only be
distributed from the account after agreement of counsel for all
parties;
5. Each party will inform the other when they are going to
enter the premises for any reason. However, the premises will
only be accessed by Rigby, Warnecke, and/or their agents during
daylight hours on weekdays;
6.
It is anticipated that all parties will be selling the
present inventory of Sky Enterprise. A11 parties will provide an
accounting and notice to the other party of such sales efforts and
the results of such efforts;
IT IS SO ORDERED.

Register No. W-2004-0004501-OC
MINUTE ENTRY & ORDER
Page 4

DATED October 28, 2004.

Copies to:
Mark J. Miller
Lowell N. Hawkes'

Register No. CV-2004-0004501-OC
MINUTE ENTRY & ORDER
Page 5
-162-

I
I
I

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE O F T M O , I N AND FOR THE COUNTY OF BANNOCK
SKY ENTERPRISE, LLc, an
Idaho l i m i t e d L i a b i l i t y
company,

1

VS

1

)

Case No. CV-04-0004501-

1

j

plaintiff,

I

1

)

.

1

JERRY LOSEE and JOCRROL
LOSEE, husband and wife,
Defendants,

2/01/~5HEARING

)

1
1
)
)

CITY OF POCATELLO, COUNTY OF BANNOCK,

IDAHO

OSC h e a r i n g h e l d on t h e 1st day o f February, 2005,
b e f o r e t h e HONORABLE N . Randy S m i t h .

MARK J. MILLER, o f t h e f i r m o f P i k e
and Smith, a p p e a r e d f o r and i n b e h a l f
of t h e P l a i n t i f f S k y E n t e r p r i s e , LLC.
LOWELL N. HAWKES, A t t o r n e y a t Law,
a p p e a r e d f o r and i n b e h a l f o f t h e
Defendants J e r r y Losee and J o C a r o l
Losee, husband and w i f e .
A 1 1 p a r t i e s were p r e s e n t i n t h e

Courtroom, a l o n g w i t h c o u n s e l , d v r i n g
t h e whole o f t h e p r o c e e d i n g s .
WEEREUPON,
t h e following proceedings
were had and t h e f o l l o w i n g t e s t i m o n y
t a k e n and e n t e r e d a s o f record.

LINDA M. LARSEN, TRANSCRIBER

2

JQCAROL LOSEE: YeS.

3

MILSEB: You told h i m there w a s no paperwork?

4

JQCAROL LOSEE: Yes.

5

MILLER: What did you do w i t h Lhe filings, whea

6

you received it, eay from Redneck ~ z a i k x s ?

JOCAROL LOSEE: I didn't g e t anything from

Redneck Trailers.
PDLLER:

Okay, how about Txuck and Thunder's?

JQCAROL

LOSEE: They came in my name so 1,could

be reimbursed for the postage that I had to pay to send

them o u t on.
MXLLER: And well, that

interesting questions.

invoices.

brings up t w o

First, letfs look at t h e

Do you have those in f r o n t of you?

JaCA'izoli &OSEE: Y e s .

MILLER: Their

.

invoiced in your name?

JOCAROL LOSE1E: Yes.
BXXLLER:

Haw d ~ e sthat come about?

JOCARQ'L LOSEX: Because

X wrote them out in my

name s o they would write them i n our name so they would
write the check out in my name so X would get

reimbursed for the postage.
MIZLER: For the pastage?

JOChROL LOSEE: Yes,

. -.-

~zadsszrigtof 2 /l/P5 ~ e a r i n g

1 was told f had to take

-165"
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I

i
I

MILLER: Okay, so you drove to S a l t Lake and

handed I l l m cash?
JOCAROL LOSEE:

Yea, because he had only twenty

d o l l a r s in his pocket.
MXLLER: Can you p u t a date on that?
JOCAROX1 LOSEE: I was a

couple o f weeks ago

tbat he was down t h e r e ,
MTLZIER: A n d you went down?
JOCAROG LOSEE;

Yes.

MXLLER: Would your bank account reflect this

withdrawal?
JOCAROL LOSEE: No, because I

didn't have t h a t

I paid him for t h e money t h a t we

withdrawal in t h e r e .

We sold one of Jerzyrs

had sold bur knotorcycle.
I

motarcyclas tbat he had.

MILLER: Okay.

You testified previously t h a t

you have gotten checks payable to you

-

JOCARQL LOSgE: Yes.

MILLER: - Eor the sale of units to such places
as Braas Sales and athers?
JOCARQli LOSEE: Y ~ G .

MII;LEA: What d i d

you do with those funds when

yau received them?
JOCABOL LOSEE: P u t them i n my checking

account.

,. &C..
.. .
~ r a n a c x i p kof 2/1/05 Hearing

, ?
.+
..
I
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MTLLER: IB

your checking account?

JOCZIROL LOSE$: Yes.

MfLhBR: Mhat happened ta Chase funds a f t e r
that?
JOCMZbE LOSEE: They were use& f o r our personal
ase so I could

-

XLLXIER:

Okay.

-

ISQCRROL SOSEE:

90'1:

could put f D ~ dOn the

table for my children.,

MILLER: Okay.

So really, the thousand dollars

you used to pay Mx. Abernathy, that was not proceeds
from tbe sale of u n i t s ?
30CARQL LOSEE: No-

M'ILLEB: Okay.

Is this check from P e t r i e

~isrributiaggood, do yoG b o w ?
JOCAROL LOGEE: Yes, I ' m sure it is.

I haven't

dropped it so I don't know if it will bounce.
MILfiER: You tecitified t h a t a f t e r

my o f f i c e

said no, we're n o t going t o let you ship anymore
without invoices, you kind of folded up.

What are your

plans now?
JQCAROL LOgEE: Wellt b d d have to get some

pricing to Summit Racing.
MXLGEK: O b y .
JOCAROL LOSEE: And I ' m wafting fax the

1

today here t h a t somehaw the business was sabotaged, the

2

assembly l i n e was t a k e n down.

3

Your Honor,

4

COURT: Okay.

We'll

submit it on t h a t ,

I have an order.

Z put out t h e

order because I thought it was a way t h a t we might

5

(1

6 s t a r t doing something w i t h this business.

That order,

it suggests that there's an

7

dated October 28, 2004,

B

inventory and t h a t f was supposed to g e t a copy of it.

9

1 didn't

that.
11

12

13

get i t .

I

X think both parties are to blame for

And it says t h a t no asset: of Sky Enterprise may

I

be removed from the facility without the mutual

agreement oE all the parties.

Now, what that

was

suggesting is t h a t we'werenftgoing ta talce stuff out

14

of the b u i l d i n g without both sides knowing what it was

15

going t o be doing, and agreeing.

36

each other names and addresses of potentials f o r a

17

fifth member.

18

t h a t , f o r whatever reassn, nor d i d I have any mation

Then, we were to g i v e

7: have no evidence t h a t the Losees d i d

nor anything in this courtroom to suggest why 'it wasn't'
d o n e ar what the situation ought to be.
a bank account

created.

1 was to have

1 have evidence the bank

accaunt was created, but Mr. B a w k e ~d i d a r t have any

money t o p u t in there because the Losees didn't g i v e it
to h i m *

1

And than, the money was only to ba distributed

from t h e account after the agreement af counsel. The

I

I

1 Losees are in v i o l a t i o n of this.

1 inform

2

t h e o t h e r when they are going t o e n t e r t h e

I

premises E a r any reasan.

3

Each p a r t y w i l l

I

The Losees are in violation

41

of that- AX1 t h e parties will be s e l l i n g p r e s e n t

5

inventory, all the parties'will provide an accounting

6 and notice ta t h e o t h e r p a r t y of such 'efforts. The

Lasees are fn vialatian,

I

8

9

I

Therefore, the Ijoseer; are in.

vialation of the order t h a t I put t o g e t h e r .

Now, I am

trying to run a bu~inesswith two inlerestg, bath

I

crying to make them get together and do things
togethar, xaehex than one just doing what they wanted

to do, and crying to p u t together same skeleton way to
13 /make that happen.
14

Y

Of

t h e s k e l e t o n things t h a t L d i d i n

order toLtry to make t h a t happen, the Losees were in

15 violation of most of those.

And then, when 3: f i n d out

what happened to the money, then that even ,makes me
moxe worried.

,:

I

go, X have at l e a s t seven unita for

le

1 which

they were given way, with no permission:

21

l

I canrt, jc. canft have a business r u n like t h a t .

etc.

I

I have

60, it s ~ e m sto me that,.going back to why I ' m here

today, which is an os&r to show cause, it seems to me
t h a t the Cause has noC been shown.
25

I1

The cause, the

order was that they ware t=o show cause why I should not

TranacripFpf o f P / X / O S R~srihg

-

,
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I

enter an order a p p i n t i n g Fugleberg as the f i f t h

I

2

men-ber, enforcing a mediation agreement, ratifying all

3

previaus votes during the meeting, h a l d i n g JoCazol

for violating, ~ r a n k l y ,I'm not going. to hold them 5n

IN

6
7

Losee and/or Mu. Jerry Losee in violation, in cadtempt

contempt.

~ u t
what I am going t a do, 1 think cause has

sham why I shouldn't sntex an order,

So, T r m going ta

As I rmde.rstand.it, Mr ,. H a w k e ~ ; , you-

8,

entar an order.

9

have an inventory af all t h e assets of.Sky Entsrprige.

I

WAWKES: f t r s an under~tanding that it's a

lo

l2
13

El

COURT: X i g h t .
IvlILfER: Y e s ,

And

you aleo have t h a t ?

Your Hoxlor.

14

COURT: And athex than what Mr. Losee and M r s .

15

Losee have told today, t h i t other than the units which

16

Save been taken, e i ~ h e rsold

or given away,

that

17 irrventosy i~ s t i l l the Fnventoxy, based on the evidence
18

3;

have in front of me,

90, at t h i s p o i n t , it seems to

19 m e t h a t Mr. Hawkes has ample i n f o m a t i o n to protect his
20

clients and ample information ta go forward. So, if i n

21

fact he loses assets i n this s i t u a t i o f i and t h e m f a r e ,

2 2 . I;'rr~ entering an order that the, for want of a b e t t e r
23

nama, t h a t t h e fifty percent oE t h e enterprise which is

24'

n a t the Losees w i l l . now have passession of the e n t i r e
inventory, and w i l l have the permission of this Court

---.

. --,*

-

f
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IN

RE

DTSTRIChP COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STWE OF IWQ,

IB AND.FUR

..

"IHE COWSTY OF BANNOCK

&&@isfxtr H.0. ~ 2 0 0 4 - 0 0 0 4 5 O I - ~ C
St% ENTERPRISE, LLC, an Idaho
X h i t e d 1 E a b i l i t y company,

Plaintiff,

1JERRY .LOSEE and JOCAROZ EOSEE,
hueband *and wife,

-

On January

- .-)

,'.,

2.4,

2005,

the Court- issued an Order ta Show

Cause to the two defendants to appear before the Fouxl and show
cause,

on January 31, 2005,

why the Court ahauXd n o t enter an

order appointing a f i f t h member of the board of Managers af Sky
Enterprise, snforcing the m d i a t i o n agceement of t h e members of
Sky % t e ~ i i s @
ratifyjng
~~
a 1 previous votes and d e c i s i o n s of

the Baard of Managers, and h o l d i n g them in contempt.
'Register CV-2004-0001501-QC
MINUTE ENTRY & .GRDER
-Page 1

On January

31,

2005, counsel 'agreed t o continue the heaxing u n t i l today,

February 1, 2005, a t the request o f t h e Court.

Appearing a t the'

hearing f o r t h e P l a i n t i f f . a t t h e hearing was Mark J. Miller of
P i k e & Smith P.A.

appearing with t h e Defendants was Lowell N .

Nawkes of Lowell N. Hawkes, Chartered.
P r i o r t o t h e hearing,

t h e Court received and reviewed t h e

Application f o r an Order t o Show Cause, t h e Affidavit of Mark J.

Ii

!
i

id
<\

M i l l e r , t h e R f f i d a v i t oE Daryl 'Snyder,

Rigby.

A t t h e time ,of t h e hearing,

notioe

to

the

Court

and t h e A f f i d a v i t of John

t h e Defendants had not given

and opposing counsel of

any

intent

to

produce testimony o r evidence.
A t t h e hearing, t h e Court f i r s t heard fxom M r .

suggested t h a t

Hawkes.

He

t h e Defendants intended t o show cause why t h e

order should not be entered by producing testimony and by offer
of

proof.

.

Miller

objected.

objectiori and instead informed M r .

The

Courr:

overruled

the

Miller t h a t he would allow

him t o present evidence a t another time if
necessary.

Mr. Itawkes then called Defendant, Jerry Losee, t o Eestify.
After

being sworn, M r .

During h i s testimony,

Losee t e s t i f i e d and was cross-examined.
Mr.

Hawkes presented Defendants'

Exhibits

8, 9, 10, and 11 t o t h e Court.

Mr.
testify.

Hawkes

then

called

Defendant,

XoCarol

Losee,

to

After being sworn, Mrs. Losee t e s t i f i e d and was cross-

Register CV-2004-0004501-OC
MINUTE ENTRY & ORDER

examined.

During

her

testimony,

Mr.

Hawkes

Defendants1 Exhibits 13 and 14 to the Court.

presented

Fpr some reason,

Exhibit 12 was skipped in numbering the exhibits.
Mr. Hawkes then presented an offer of proof to the Ceurt as
to other issues.

The Defendants then rested.

Mr. Miller then presented argument for the PLaintiff and

recalled Ms. Losee for fwcther testimony.

r\
\

5

The Plaintiff then

rested.
The Court then heard argument front counsel for the parties
and ruled as follows:
1.
Neither the Plaintiff nor the Defendants have given
the Court a copy of the inventory of the assets of Sky
Enterprise. A copy of such inventory will be provided to the
Court by February 8, 2005:
2. The Defendants have violated paragraphs 3, 4, 5 and 6
of the Court's October 28, 2004 Minute Entry and Order:
3.
The Court: CONhIIWS the title of the assets in the Sky
Enterprise inventory of assets (an performed and agreed to by
the parties, in accordance with paragraph 2 of the Court's
Octobel: 28, 2004 Minute Entry and Order) in the Plaintiff;
4.
The Court GRAWS imediate possession of all of Sky
Enterprise assets (listed on the inventory) and the building
(owned by Sky Enterprise) to the representatives o f the
Plaintiff, represented herein by Mr. Miller (hereinafter
referred to as the Investor, because that was their title in the
Operating Rgxement);

5. The Court GRlWl!S the Xnvestor the authority to operate
Sky Enterprise.
Xnvestor will however provide the Defendants
(every two weeks, beginning on February 15, 2005) income
statemencs and those general journal entries, reflecting the
business of Sky Enterprise during the preceding two-week period;

Register CV-2004-0004501-OC
MINUTE ENTRY & ORDER
Page 3
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6.
The Court also PROBIBITS the Xnvestor. from incurring
any debt on behalf of Sky Enterprise, without the wxitten.
permission of the Defendants and/or the Court. This order is
made to prohibit the Plaintiff from further encumbering the
Defendantsr personal assets with Sky.~nterprise
debt;
'7. The Defendants cannot enter the Sky Enterprise
building, rithout the written permission. 05 the Investor.
However, the Xnvestor will allow the Defendants to remove their;
personal property (any property not listed on the Sky Enterprise
inventory of assets) from the Sky 'Enterprise building a t a time
mutually convenient t o both parties.
.E

After the. hearing and prior to ,issuing ttiis wriMen ozder,
the Court received a February 2, 2005 letter from Mr. Hawkes and
a responding letter from ME. Miller.

After further reflection,

the Court finds that, if Mr. Rigby went to the Sky Enterprise
building wiCh a lockvnclth at night, that action was ill advised
by Miller and the Investor without at Least advising counsel for
the Defendants of such actions.

The Court understands their

desire not to love any property from the building.

However,

they now have an inventory o f assets and instead seem to be
further complicating this already compLicated matter
than protecting their assets).

(rather

'I'herefore, the C o u r t

adds

further terms and conditions ta this order:
8.
The lnvestor will access the Sky Enterprise building
(located on the Defendants' real property) only during hours
from 8:00 a.m. to 6:00 p.m., with twenty-four hour prior notice
to the Defendants:
9.
The Defendants w i l l . be allowed to remove. Cheer
personal property from the Sky Enterprise building at a time

Register CV-2004-0004501-OC
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mutually convenient
Defendants.

to

both

parties

I T I S SO ORDERED.
DATED February 2, 2005

\

i
I
j

!
i

.

.

. .

Capies to:

.

.

I

Mark 3: Miller
Lowell N. Hawkes
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at

no

cost

to

the

I N THE DDlTRICT COURT OF THE SIXTH JUDTCXAL1 DISTRICT OF THE

STATE OF IDABO,

I N AND FOR THE COUNTY OF BKNNOCK

I

II

$

R e g i s t e r #CV04-4501-OC
SKY ENTERPRISE, LLC, an Idaho
l i m i t e d l i a b i l i t y company,

)
)

Plaintiff,

I

)
)

I

1
-vS-

MINUTE ENTRY & ORDER

)

I
JERRY LOSEE and SOCAROL
LOSEE, husband and wife,

Defendants.
The Defendants'
Court

for

previously

hearing
filed

Motion f o r Ex-parte
on

this

r e c e i v i n g t h e Motion,

)
)
)
)

March

1,

Motion

on

2005.

The

February

Defendants

28,

2005.

had
Upon

t h e Court t h e n c o n t a c t e d c o u n s e l for b o t h

p a r t i e s regarding the i s s u e s therein.
counsel,

Order came b e f o r e t h e

A f t e r c o n t a c t with b o t h

t h e Court t h e n (1) DENLED t h e Motion;

( 2 ) s e t today a s

I

a h e a r i n g d a t e f o r t h e i s s u e o f whether Sky E n t e r p r i s e p r o p e r t y
could b e removed from t h e Sky E n t e r p r i s e b u i l d i n g i n Lava Hot:
R e g i s t e r CV-04-4501-OC
MINUTE ENTRY & ORDER
Page 1
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S p r i n g s , Xdaho; and ( 3 ) r e c e i v e d a s s u r a n c e from c o u n s e l f o r t h e
Plaintiff

that

no

property

would

be

removed

prior

to

the

Mark

J.

hearing.
Appearing

at

Miller of Pike

the

hearing

Smith P . A .

&

Lewis of Lowell N .

for the

Plaintiff

and f o r t h e Defendants was Ryan 5 .

Hawkes, C h a r t e r e d .

P r i o r t o t h e hearing,

Court had r e c e i v e d and reviewed t h e February 28,
from M r .

'

2

I
I

Q~

Lowell Hawkes,

and t h e Order.

was

t h e Motion,

the

2005 l e t t e r :

I;he A f f i d a v i t of

Counsel,

The P l a i n t i f f had n o t f i l e d any documentation

'3,

I

r e g a r d i n g t h e i s s u e t o be d i s c u s s e d a t t h e h e a r i n g .

I

A t t h e h e a r i n g , t h e Court heard t h e r e s p e c t i v e arguments o f

I
I

c o u n s e l and r u l e d a s follows:

I

1.
The C o u r t ' s February 2, 2005 Minute E n t r y and Order
does n o t f o r b i d Sky E n t e r p r i s e p r o p e r t y from b e i n g removed from
t h e Sky E n t e r p r i s e b u i l d i n g , and t h e Court f i n d s no reason t o
change such o r d e r .
The Court and t h e p a r t i e s have a s t i p u l a t e d
i n v e n t o r y of Sky E n t e r p r i s e a s s e t s , p r e s e n t l y l o c a t e d i n t h a t
building.
The d e c i s i o n whether t o use t h a t b u i l d i n g i n t h e
b u s i n e s s of Sky E n t e r p r i s e i s a b u s i n e s s d e c i s i o n t o be made by
t h o s e o p e r a t i n g Sky E n t e r p r i s e ;
2.
The Court h a s p r e v i o u s l y allowed t h e Defendants t o
remove t h e i r p r o p e r t y from t h e Sky E n t e r p r i s e b u i l d i n g .
Sky
E n t e r p r i s e may n o t remove any of t h e Defendants'
remaining
p r o p e r t y ( i f any) from t h e b u i l d i n g .

IT I S SO ORDERED.

R e g i s t e r CV-04-4501-OC

MINUTE ENTRY
Page 2

&

ORDER

DATED March 1, 2 0 0 5

#$jV
t

District Judge

t,

'S,

Copies to:
M a r k J. Mi,ller
L o w e l l N. Hawkes

R e g i s t e r CV-04-4501-OC
MINUTE ENTRY & ORDER
Page 3
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V

?<.Li,

I

i

Mark J. Miller
F m & SMITH P.A.
151 N. Ridge Ave., Suite 210
P.O. Box 2949
Idaho Fails, ID 83403-2949
'Seiephone: 2081528-6444
Telefax:
208/528-6447
1S.B# 5 192
ISB #4993

I

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THlZ SIXTH JUDICIAL DISTIUCT OF THX
STATE OF IX)AHO, XN AND FOR THE C O U N m OF BANNOCK
I
I

I

SIW ENTERPRISE, LLC, an Idaho
limited liability company,
Plaintif6

1
)

1
1

Case No. CV-04-4501 DC

)

1

JEFUXY LOSEE and JOCAIIOL LOSEE,

)

husband and wife,

)

I

Defendants.

I

ORWER TO SHOW CAUSE

1
1
1

TO:

JEWYLOSEE
Based on this Court's Order dated 28 October 2004, Plaintiffs Application for an Ordcr

to Show Cause, md the A f f ~ d a vaccompanying
i
said Application, and goo6 came appearing:
IT IS BEREBY ORDERED that Jerry Losee appear before lhis Court at rhe
Bannock County Courthouse on the 315'day ofJanuary at 10:OO a.m. o'clocl< and show cause
why this Court should not enter an order appointing D u w e Fugelburg as the fi&hmembr of the
Board of Managers of Sky Enterprise, LLC; enforcing the Mediation Agreement of the members
OIVIER TO SI'IOW CAUSE

-a 79-

of Sky ~nterprisc;ratifykg d1 pevious votes and decisions of the Board of Managers dwing its
meeting on 22 October 2004; and holding Jerry Losee in contempt for violating chis Court's
previous Order.

IT IS FURI'IJER ORDERED that iu the event you elect to appear and show caiise before
me by producing testimony or evidence or c r o s s - e d n i n g the Plmtiff or Plaintiffs affimts at
the hearing above schectuled, that you fiist give at least TWENTY FOUR HOURS NOTICE TO
1lE COURT ANT) OPPOSlNG COUNSEL OF YOUR INIENTION 0
' AlZPEAR AND

SHOW CAUSE.
Please tale notice, that should you elect to show cause to the Court, Plaintips
representative may be present to testify at the hearing on the Order to Show Cause and m~ly
produce testinloriy md evidence at the hearing.
IT IS I?URRIER ORDERED, that h i s Order be served upon the Defendant or his
counsel on even date with iBfintry.

CEllTIJ7f CATE OF SEKMCE

I lereby certi@ tbat I caused to be servedp true and correct copy of the foregoing, to the
foIlowing, by the indicated method on thi

day of Jmwuy, 2005, by U.S. mail, hand

delivery or facsimile, with the necessary postage dkixed thereto.
Lowell Hawices
1322 E. Center
Pocate~lo,ID 83201

i

I

i

!
1

?at

\

Mak J. Miller
PIKE & SMITN P.A.
P.O. Box 2949
Idaho Fafls, U) 83403

and Delivered
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NICK L, NIELSON - Idaho State 8ar No: 3787
NlELSON LAW OFFICE
120 North 12th Avenue, Suite #7
P.Q.Box 6f59
Pocatello, Idaho 83205-6"19
Tel: (208) 232-1735
Fax: (208)232-0048

-

CRAIG R. JORGENSEN ldaho State Bar No. 1990
1246 Yeliowsfone Avenue - Suite A4
P.0, Box 4904

Pocalella, ldaho 83205-4904
Tel: (208)237-4100
Fax: (208) 237-1706
Attorneys for Plaintifls

fN THE DISTRICT COURT OF THE SIXTH JUDtClAL LWHRJCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

JERRY LOSEE and JOCAROL LOSEE,
husband and wife, and as Members and
Employees of Sky Enterprise, LCC, an
Idaho Limited Liability Company,

Case No, CV~06-!308=QC

PLAINTIFF'S RESPONSE TO
DEFENDANTS' MQTlON TO RlSMfSS

Plaintiffs,

THE lDAHO COMPANY, an fdaho
Corporation, SKY ENTERPRISES, LLC,
an Idaho Limited liability Company, and
WILLIAM F. RIG8Y. individually,

Defendants

I

Plaintiffs ,Jerry Losee and JctCarol Losee, ("Losees") by and through their counsel
of record, Nick L. Nielson and Craig R. Jorgensen, hereby submit their response to

Defendants' ("Sky's") Motion to Dismiss in accordance with the Court's Minute Entry and
Order dated November 27, 2006.
-182-
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The sum and substance of Defendants' Motion40 Dismiss is thal Civil Case No. CV-

04-45UI("Clairn and Delivery case") is currently pending, that the claims set forth in
Plaintiffs Verified Complaint have been already been litigated in the Claim and Delivery
Case, and if not, such claims should have been litigated in thal suit. As explained below,

each of these arguments is inaccurate andlol- misplaced and should not be accepted by
the Court.
CASE CV-04-4501 IS NOT STILL PENDING
Sky claims that this case should be dismissed because the Cfairn and Delivery case
currently pending.

Defendants' Memorandum, p. 3. Given the matters that have

transpired in this case, Defendants should know very well that the case is not still pending.

In July and August, 2005, tosees filed an Application for Judicial Dissolution and
a Counterclaim for Wages and for Declaratory Judgment in the Claim and Delivery case.
On August 24, 2006,Losees Wied a Motion for Voluntary Dismissal of the Application and

the Counterclaim based in part upon the grounds that the "Court's indications previously
stated that [Sky's] claims set forth in its Verified Complaint for Claim and Delivery have

been resolved." Motion for Voluntary Dismissal, p. 1, The Caurt subsequently granted

Lasees' Motion and dismissed the Applicati~nand the Counterclaim without prajudice.
The Court further ordered that any and all rights Losees had to pursue their claims were
preserved and in no way diminished by the dismissal, in the event the Losees chose to
pursue such claims in separate ac%on(s).Order Granting Motion Tor Voluntary Dismissal

of Application Tor Judicial Disso\ution and Counterclaim for Wages and for Declaratory
Judgment, dated August 30,2006,p. 2.
-183-
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Losees did not pursue their Applicatiop for Judicial Dis.solution, wage claims and

claims fur Declaratory Judgment in the Claim and Delivery case because the case was
Furthermore, Lusees were precluded from filing a Motion for Cantempt in the

closedt

Claim and Delivery case because it was not a "pending" action. The Claim and Delivery

case is over and Losees cannot pursue their claims under that case, plain and simple.
Defendants' argument here must fail.

LOSEES' CLAIMS IN THIS ACTION WERENOT LITIGATED AND COULD NOT HAVE
BEEN LITIGATED IN TWE..C;LAIMAND DELIVERY CASE

Sky asserks that "the Losees are seeking to re-litigate issues which have already
been determined by a court of competent jurisdiction because they did nut like the result."

Defendarrls' Memorandum, p. 7. An examination af the causes of action in thls case
I

clearly shows that Losees' claims were not litigated in the Claim and Delivery case, and,
because of the nature and timing of the proceedings, could not have been litigated in the

Claim and Delivery case.
The first cause of action in Lasees' Verified Complaint is entitled, "Wage Claims
Against Defendant Sky Enterprisd"' Verified Complaint, p. 3, These claims pertaln to the
I

wages that Sky Enterprise failed to pay Jerry and JoCarol Losee for the period of
September 3,2004Q October 15,2004, Id. g12. Neither the Court's October 28,2005
Minute Entry and Order memorializing the parties' stipulations nor any other order of the
Court has dealt with the Losees' wage claims. Losees filed their Counterclaim fur Wages

and Declaratory Judgment on August I,2006 for that very reason, to have the Court

adjudicate their wage claims, See Counterclaim, pp. 5 - 6. By virt'ue of the Court's August
30 Order, the claims were dismissed without prejudice and preserved fur later adjudication.
-184--*
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The bottom tine is that Sky's arguments for dismissal of these claims blatantly ignores the
Court's August: 30 order.

Losees' second cause of action is entitfed "Claimsfor DeclaratoryJudgment Against
Defendants". VeriBed Complaint, p. 5. Losees seek a declaration from the Court in

accordance with Idaho Code §§10-1202 and 53-619,as well as the parties' Operating
Agreement, that the loans which the Investor made to Losees do not obligate the Losees

@that: the Promissory Note and Deed of Trust are void, Verified Complaint, $32. There
is no Order of the Court in the Claim and Delivery case which addresses the validity of the
loans. losees sought declaratory judgment as to the validity of the loans'in the August
2005 Counterclaim. See Counterclaim, pp. B

- 7.

Again, the CourYs August 30 Order

specifically provides that such claims are preserved.
tosees' third cause of action is entitled, "Claim for Quiet Title Against Defendant

Investor". Verified Complaint, p, 7. Losees request the Court to declare, in conjunction
with a declaration that the Promissory Note and Deed of Trust are void, that Loseesf

interest in and to the real property in question be quieted, free and clear of any legal or
equitable interest of the Invastor. Id. 7 37. A ruling on these claims will necessarily be

predicated apon a finding that the Promissory Note and Deed of Trust are void. There was
never any quiet title action in the Claim and Delivery case. Title cannot be quietad until the

validity of the Promissory Note and Trust Reed are determined, Again these dairns are

preserved and ar@properly brought in this action,

Losees' fourth cause of action is entitled, "Application for Judicial Dissolution".
Verified Complaint, p. 8. Losees request the judicial dissolution of Sky Enterprise based

05/08
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on Sky's wrongful acts, which include Sky viofating the Court's February 2 and March 2,
2005 Orders, wrongfully obtaining Losees' personal bank account information, wrongfully

converting Sky Enterprise's telephone number for use by another of Investor's companies,
and wrongfully converting Plaintiffs personal property.

With the exception of the

conver3ion of some items of property, all of these wrongful acts occurred after the Caurt

issued its March 2, 2005 Order which '3nally" resolved Sky's claims.

2

\

The facl remains that Sky is continuing to commit wrongful acts. For example, the
Court ordered that income and financial infarmation be provided an a consistent basis to

the Losees. Sky is not doing this, despite proof that product is being sold. Such acts
continue to add lo the merits of Losees' judicial dissolution claim.

Because these

wrongful acts have occurred after the closure of the Claim and Delivery case, Losees' only
aptian is to seek judicial dissofutionin this case.
Losees' fifth cause of action is entitled, "Claims for Breach of Operating Agreement

and Breach of Implied Covenant of Good Faith and Fair Dealing Against Defendant

investor". Verified Complaint, p. II.tosees assert that Sky's wrongful acts constitute a
breach of the Operating Agreement and a breach of Sky's imptied covenant of good faith

and fair dealing. id. fi60. These claims were never adjudicated, particularly in regard to

all wrongful acts which have occurred since the closure of the Claim and Delivery case.
Again, Losees' only forum far bringing such claims is this case.

Losees' sixth cause of action is entitled "Glaims against Bit1 Rigby Individually and

Imputed Liability Against Defendant Sky Enterprise." Verified Complaint, p. *12. Losees

seek damages against Dgfendant Bill Rigby for violation of the February 2 and March 2

PLAIN~'IFF'SRESPONSETO DEFENDANTS'
MOTION TO DISMISS
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Orders, and for willfui misconduct, bad faith andlor gross negligence. Actions of Bill Rigby,
since the closure of the case were never adjudicated. Losees must be allowed to pursue

all claims for damages against Mr. Rigby and other Defendants that have occurred since
the closure of the Claim and Defivey Case.

Losees' sixth cause of action also includes claims against Mr. Rigby on the grounds
of sexual harrassrnenf and discrimination. Verified Camptaint, fq67 - 81, JoCarol Lasee
h.

i k

C'

r;

submitted a Charge of Piscrimination to the Idaho Human Rights Commission on or about

"

March 14+,2005 (after the Court's March 2 , 2005 Order), Verified Complaint, 179. She
coutd not, however, flte a civil complaint with the district court until she received Notice of
Suit Rights, which were issued by the Idaho Human Rights Commission on December 01,
2005 and by EEOC on December 5,2005.

Thus, 3oCaral's right to sue Bill Rigby for sexual harassment did not even

materialize until long after the Claim and Delivery case was closed. Had such claims been

brought before the Notices were issued, they would have been summarily dismissed.
Finally, Sky asserts that "[tjhe Losees are free, therefore, to bring the claims they
assert in this action within that litigation if they believe their claims have not been fully

iitfgated". Defendants' Memorandum, p. 7. tosees' claims, as set forth above, have
certainiy not been litigated. Losees cannot now bring their claims in the Claim and Delivery
case. They do have every right to continue to pursue their claims in this forum. Far these

reasons, the Losees respectfully request that Defendants' Motion to Dismiss be denied.
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DATED this Bth day of December, 2006.

~ o u n s e rfar Plaintiffs ~ d r r yand JaCarol Lossee

m l C A T E OF SERVICE
1 HEREB'b*CERTIFY that on this 8 Ih day of December, 2006, 1 served a true and
correct copy of the foregoing PLAINXIFFSyRESPONSETO DEFENDANTS' MOTION TO
DlSMfSS by causing a copy to be delivered in the matter set forth below to:
I

Mark Miller
Pike & Smith PA
151 Nodh Ridge Ave., Ste. #210
Idaho Falls, Idaho 83403

2 US. Mail, postage prepaid

-Overnight
Delivery
-Hand Delivered
-Facsimile: (208)528-6447

OSJ88

NICK 2. NIELSON (#3787)
120 North 12th Avenue - Suite #7
P.O. Box 6159
Pocatello, Idaho 83205-6 159
Telephone: (208) 232- 1735
Facsimile: (208) 232-0048

I

la"\

CRAIG R. JORGENSEN (# 1990)
Attorney at Law
920 East Clark
P.O. Box 4904
Pocatello, Idaho 83205-4904
Teleplione: (208) 237-4 If00
Facsimile: (208) 237-1706
Attorney.for Plaintiffs

t

IN THE DllSTlRICT COURT OF THE SIXTH J U D I C I a DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

I

I

I

JERRY LOSEE AND JOCAROL LOSEE,
)
husband and wife, and as Members and Employees )
of Sky Enterprises, LLC, an Idaho Limited Liability)
Company,

1

I

Plaintiffs,

I

)

1
VS.

)

I

I

CASE NO. C-

PLAINTIFFS'
MOTION FOR PARTIAL
SUMMARY JUDGMENT
(QUIET TITLE)

THE IDAHO COMPANY, an Idaho Corporation, )
SKY ENTERPRISES, LLC, an Idaho Limited
)
Liability Company, and WILLIAM F. RIGBY.
)
individually,
)

Defendants, )
I

I
I
I

I

COMES NOW Craig R. Jorgensen, counsel for the Plaintiffs, and pursuant to I.R.C.P. 56
hereby moves the Court for and,Ordergranting Partial Summaly Judgment. in favor of the Plaintiffs.
This Motion is basedupon the Affidavit in Support of Motion for Partial Summary Judgment

filed herewith and the Memarandurn also filed herewith.
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Plaintiffs seek an Order of the Court invalidating the Deed of Tsust dated the July 1,2004.

RESPECTFULLY SUBMITTED this

day of February, 2007.

CERTIFICATE OF SERVICE
1 hereby certify that on the

%ay

of February 2007, I served a true and correct copy

of the .Foregoing pleading on the following person(s) in the manner indicated below:
\

1 s t Class Mail
1
6
[ ] Hand-Delivery

~ d w a r dW. Pike
PIKE& SMITH
P. 0. Box 2949
Idaho Falls, Idaho 83403-2949

[~csimile

Facsimile: 208-528-6447

C.ICRJ Opcn\Losce, ,levy & .loCarol - Di~purdSkyEnlerp! aes v Losee\Plcadrngs\Maf~anfor Portrul Summary Judgmen~w/>d

-1 90-
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NICK L. NIELSON (#3787)
120 North 12th Avenue - Suite #7
P.O. Box 6 159
Pocatello, Idaho 83205-6 159
Telephone: (208) 232- 1735
Facsimile: (208) 232-0048

cwrc R.JO'ICCENSEN(#i990)
Attorney at Law
920 East Clark
P.O. Box 4904
Pocatello, Idaho 83205-4904
Telephone: (208) 237-4 100
Facsimile: (208) 237- 1706
Attorney for Plaintgs

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF TIZE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

JERRY LOSEE AND JOCAROL LOSEE,
1
husband and wife, and as Members and Employees )
of Sky Enterprises, LLC, an Idaho Limited Liability)
1
Company,
Plaintiffs,
VS.

THE IDAHO COMPANY, an Idaho Corporation,
SKY ENTERPRISES, LLC, an Idaho Limited
Liability Company, and WILLIAM F. RIGBY,
individually,

)
)

1
1
1
)
)

66 40

CASE NO. CV-$+fWWI

MEMORANDUM IN SUPPORT
OF PLAINTTFFS'
MOTION FOR PARTIAL
SUMMARY JUDGMENT
(QUIET TITLE ISSUES)

)
)

1

Defendants. )

COMES NOW the Plaintiffs, and provides the following paints, authorities, and arguments
in support.of their Motion for Partial Summary Judgment.

-191-
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SUMMARY OF MAJOR POINTS

.
.

.

Plaintiffs entered agreements whereby they and the Idaho Company would form a
limited liability company. The Defendant Idaho Company signed a Membership
Interest Purchase Agreement. The parties also entered an Operating Agreement for
Sky Enterprises (See Memorandum in Support of Plaintiffs' Motion for Partial
Summary Judgment (Quiet Title Issues) dated February 21,2007, Exhibits "Wand
"Bthereto, hereinafter referred to as Losee Affidavit).
Defendant Idaho Company was to purchase its membership interest in Sky
Enterprises, L.L.C., for $135,000.00 (see Losee Affidavit, Exhibit "A").
Defendant never paid the consideration for the purchase of its membership interest.
The Defendant advanced monies to the initial operations of Sky Enterprises, but
shows on its records, that such advances are "loans" (see Losee Affidavit, Exhibit
"D).

.
.

Defendants requested the Plaintiffs sign a Promissory Note and Deed of Trust. The
Plaintiffs were told the Deed of Trust would not be recorded and were Eurther told
that the signing of the Note and Deed oCTrust were necessary for further funding of
the company's operations.
The Note and Deed of Trust encumber the Plaintiffs' personal residence, and
prevents the Plaintiffs from selling or refinancing their home.
At no time did the Plaintiffs ever authorize loans to be made to the limited liability
company (Sky Enterprises), and at no time did they understand that advances made
to the company were going to be "booked" as against them, requiring them to have
personal liability and to secure such liability by their personal residence.

ARGUMENT
Idaho Code 553-626 sets forth the conditionsby which contributionsto capital may be made.
The Defendants have done none of them.
Instead, the Defendants claim to have supplied money to Sky Enterprises - but book it as
"loans" and now, by virtue of the Note and Deed of Trust recorded, have put the Plaintiffs in the
untenable position of not being able to refinance or sell their home.
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'1

Making loans to the company, which bear interest, and are inernor,ializedas "loans" cannot
be "capital". Hamillon Airport Advertising, Inc. v. Hamilton, 462 N.E. 2d 228 (Ind. App 1984).
The Defendants owe a fiduciary duty to deal with the Plaintiffs fairly. Harmon v. Masoneilan
Inti., Xnc., 442 A.2d 487 (Del. 2 982); Bingham Consolidation Co. v. Groesbeck, 105 P.3d 365 (Utah
App. 2004).

Had the Plaintiffs desired to capitalize their operations with debt, they could have found a
lender to do so.
The Plaintiffs bargained for and signed for a business partner who invested equity. Instead,
they got a minority interest in a business now riddled with debt. Defendants now control all the
assets, but have done nothing to move the company forward. The company is really sitting "dead
in the water".
For someone in the Defendants' financial position, that is likely not a problem. However,
to the Plaintiffs, it is a major consequence. The invention patented by Jerry Losee represents a
considerable expenditure of his life's work and fortune.
The fact that the Defendants have recorded a Deed of Trust against Plaintiffs' nersonal
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residence using Plaintiffs to leverage their investment is a further and even more grave consequence.
The Court should grant partial Summary Judgment to Plaintiffs - removing - in effect the
Deed of Trust and quieting title in favor of the Plaintiffs.
RESPECTFULLY SUBMITTED this >day

of February, 2007.
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